Copnep>xaHue:

BBEOEHWE

AKTyanbHOCTb TEMbI UccnenoBaHus. IaMeHeHNs, Nnponcxoaawme B POCCUNCKOM
obulecTBe B nocneaHne gecatuaeTus, CTaBaT rnepen rocyaapCcTBoM 1 obLiecTBoM psg
BOMPOCOB 1 Npobnem, CBsA3aHHbIX, B MePBYO o4epenb, C YCJI0XKHEeHNeM o061 eCcTBEHHbIX
OTHOLLUEHUN. DTO YCJIOXKHEHME XapaKTepusyeTcs NosB/IEHMEM HOBbIX TUMOB
06LLEeCcTBEHHbIX OTHOLUEHWUI, pacluMpeHnemM cepbl MPaBOBOro PerysnpoBaHus,
NosiBJIEHNEM HOBbIX 0O bEKTOB TAaKOro perynmpoBaHus. B aTuX yCcnoBuax akTyaslbHbIM
CTaHOBUTCSA obpalleHne K CaMMM OCHOBaHMSAM BO3HUKHOBEHMSA N0ObIX MPaBOOTHOLLEHUN,
a MMEHHO - K IopnanyYeckmum akTam.

NccnepoBaHueM lopuanyecknx akTos, o6nafatolmx BaXkKHbIM 3Ha4YeHneM ans
rpa>4aHCKNX NMPaBOOTHOLLUEHWUI, 3aHMMAETCS HayKa rpa>X4aHCKOro npaea, npu 3ToMm
Teopus lpPUANYEeCKNX akToB CHNTAETCS OAHOM U3 Hanbosiee Ba)KHbIX,
OCHOBOMOJIAralLWmnx oNs rpakgaHckoro npaea. Obuwme Nono)XXeHns gaHHOW Teopumn
NPUMEHSAIOTCA B Npouecce pa3paboTKy rpa’KaaHCKO-NPaBOBbIX MHCTUTYTOB, MPUYEM
NnoTpebHOCTN OTAENbHbLIX MHCTUTYTOB 3a4acTyto 06yC/IOBAMBAOT MOCTAHOBKY U
pa3pelleHne pas3sinyHbix npobnem opnanvecknx pakTos.

CuncTema opuanyecknx pakToB npeactasnseT cobom 4acTb CUCTEMbI MPaABOBOIr0
peryanpoBaHns rpa>kgaHCKo-rMpaBoOBbIX OTHOLLEHU SABASETCA OAHUM N3 Ba)KHENLLNX
BOMPOCOB LMBUINCTUKWN. B HacToswee BpeMs B CBA3U C pechopMmpoBaHmeE Frpa>KgaHCKOro
3aKoHoOaTesIbCTBa AaHHbIA BONPOC npuobpeTaeT 0cobyo akTyaNbHOCTb. Y4MUTbIBAs, 4TO
pacCMOTpeHMEe rpakAaHCKMX Oen B Cyae 3aHMMaeT A0CTAaTO4YHO MHOI0 BPEMEHN MOXXHO
rOBOPUTb O TOM, YTO CUCTEMA IOPUANYECKUX PAaKTOB B rpa>kJaHCKOM rnpaBe
HedoCTaTO4YHO NpopaboTaHa, He ChOPMMPOBaAH YHETKUN anropuTM AENCTBUN,
OTCYTCTBYET CNa)XeHHOCTb OENCTBUA FPa>K4aHCKOro 3akoHogaTenbCcTBa. W B ycnoBuax
€XXeroaHoro yBesinyeHnsa Kkoamdectsa obpawieHnn B cya npobnema AencTByroLen
CUCTEMBbI lopnanyeckmnx hakToB ABASETCA 0COBeHHO OCTpOWN.

Taknm obpa3om, nccnenoBaHme CMCTEMbI LPUANYECKNX daKToB ob6nafaeT BaXkKHbIM
3HaYeHneM ans ctabunbHOro rpakgaHckoro obopoTa, NOCKOJIbKY Takas cMcTema
cnocobcTByeT 6osiee NOHATHOMY U NpeACcKa3syeMoMy PasBUTUIO FPaXKAAHCKUX -
NpPaBOOTHOLLEHWNIA. B ocHoBe Nt060ro NPaBOOTHOLLUEHUSA JIEXKUT COBOKYMHOCTb



topnaonyeckmnx pakTos.

CTeneHb pa3paboTaHHOCTM TeMbl UccnenoBaHUA. HeCMOTPS MHOMOYUC/IEHHbIE
nccnenoBaHus, NOCBsILLLEHHbIE OPUANYECKUM (DAaKTaM B OTEYEeCTBEHHON HayKe, B LIEJIOM
OHa SIBNAETCS AOCTAaTOYHO KOHCEPBATUBHON N NPAaKTUYECKM He NoaBeprasiach
Cepbe3HbIM U3MEHEHUSM.

B 0OpeBONOLUMOHHBIN Nepuon pa3/inyHblie acreKTbl pUaAnYeckKnx akToB
nccneposanucb K.H. AHHeHKOBbIM, E.B. BacbkoBckuu, I'.®. JlopMnO0OHTOBLIB, H.M.
KopkyHoBbIM, [1.1. Menepowm, JI1.W. MeTpakxuuknm, B.N. CnHancknm, ®©.B. TapaHOBCKUM,
E.H. Tpybeukum, I.®. LLepweHeBn4em n gp.

FoBOpsA 0 fanbHenwKnx pa3paboTkax No paccMmaTpmeaeMmon npobnemaTtuke, cnegyeTt
OTMETUTb, 4TO N B COBETCKNI Nepunoa, N B HaCTosLLEee BpeMsa NPoBOgNMbIE
nccnenoBaHMsa pasgensanucbk Ha obnagatowme obuieTeopeTUYeCKUM XapakTepoMm r
nMmeroLme oTpacsieBon xapakTep. B yacTHOCTK, nccnenosaHns lopuanveckmx akTos B
chepe obwen Teopun npasa nposoannnce H.I'. AnekcangposbiM, C.C. AnekceesbiM, B.b.
NcakoBbiM, C.®. KedeKbAHOM U Ap., B cepe rpa>kaaHckoro npasa - O.C. Nod e, O.A.
KpacaB4iunkosbiM, KO.K. ToncTeiM 1 Ap., B 061aCTW rpax4aHCKOro npoueccyasbHoro
npasa - MN.®. EnucenknHoim, H.b. 3engepom, A.®. KnenHmaHowMm, E.A. KpalwleHNHHUKOBbLIM,
H.A. Ye4yuHon, B.H. LLlernossbiM, B.B. ApkoBbIM 1 gp.

OToenbHble BUAbl OPUANYECKNX PAaKTOB B Fpa)kgaHCKOM NpaBe paccMaTpuBaInuCh B
Tpyanax M.M. ArapkoBa, B.B. ButpsaHckoro, 6.M. NoHrano, KO.N. 'pesuosa, B.I1.
pnbaHoBa, J1.0. Kpacas4ynkoson, O.H0. CkeBopuoBa, B.I. LLaxmaToBa, B.®. AkoBnesa un

ap.

O61bLEeKTOM uccnepnoBaHMUA BbICTyNatloT 06w eCcTBEHHbIE OTHOLLEHUSA, KOTOpbIE
CKNlaAblBalOTCA B 06,1aCTV NPUMEHEHMSA HOPM O IOPUANYECKMX PaKTax.

MpeoMeToM UCCNenOBaHMUA BbICTYNAOT lopnandeckme gakTbl, C KOTOPbIMUA HOPMbI
npaBa CBA3bIBalOT BO3HUKHOBEHNE, U3MEHEHME 1 NMPEeKpaLLeHNe rpa>KaaHCKnx
NPaBOOTHOLLEHWIA.

LLenb nuccnepoBaHuUA 3aKJ04aeTCA B KOMMJIEKCHOM UCC1e40BaHUN OpugnvecKkmnx
()aKTOB B rpa>ka4aHCKOM npase.

[MocTaB/ieHHasa Lesb o6ycn03|/|na HeobxoanMOCTb peweHna cneayrowmnx 3agad.:

1. OnpepennTb 3Ha4YeHMe puanvecknx dakToB B rpa>kgaHCKOM rnpase.
2. poaHann3nposaTb NOHATUNE OPUONYECKNX (PAKTOB B rpa>kjaHCKOM rpase.



3. Onpenenntb MeCTO PUANYEeCKNX PaKTOB B pa3peLlleHNn rpa>K4aHCKo-NpaBoBbIX
CMNopos..
4. BblABUTb KNaCcCUPUNKALMIO IOpNONYeCcKnX PaKToB.

MeTop0N0rM4ecKyio OCHOBY MCC/Ie40BaHNS COCTaBUAN obLieHayYHble MeTo bl
NMO3HAHNA - CACTEMHO-CTPYKTYPHbIA, METOA aHaNorun, MeTo aHaan3a u CUHTe3a,
WHAOYKUMN N OefyKLUWK, @ TakKe cneynabHble ipuanyeckme MeTodbl ~-CONOCTaB/IeHNS,
3KCTPanonsaunm, NCTOPUKO-topnandeckuin, GopMasibHO-OPUANYECKNA U T.4.

TeopeTuueckas u npakTuyeckas 3Ha4MMOCTb 1CC/IeJ0BaHNA 3aK/l04aeTCs B TOM,
cZleslaHHble B HEM BbIBOAbI M 0606UeHna MOryT 6bITb MCNOJIb30BaHbl B MOCAeayoLWwmx
pa3paboTKax, NPOBOANMbIX KaK B 00LLeln, Tak U B OTpacsieBbIX TEOPUAX IOPULANYECKNX
(hbaKTOB

CTpyKTypa uccnenoBaHUA COCTOUT N3 BBEAEHWUS, ABYX I/1aB, 3aKJIlOYEHNA 1 CNXCKaA
NMTepaTypbl.

NNNABA 1. KATETroepns OPUANYHECKUX ®PAKTOB B
TEOPUUN TPAXXOAHCKOIO NMPABA

1.1 3HayeHne rpuanYeckux PaKToB B rpa>k aHCKOM
npase

Onsa [oCTMXKeHNA NOCTaBJ/IEHHbIX 3aKOHOo4aTe1IeM 3a4ay Mo ynopsAaLo4YeHunto
obuiecTBEHHbIX OTHOLIEHNI UCNOJIb3YeTCA NPaBOBOE BO34ENCTBUE, KOTOpPOEe
OCYyLLLeCTBAAETCA pa3/IMyHbIMK criocobamun, hopMmnpyoLLMMKN MPaBOBOE COCTOAHME
obuwecTBa. lNMpaBoBoe peryanpoBaHme ABASETCA OAHUM U3 BUOOB BO3AENCTBUSA NMpaBa Ha
OTHOLLEHMS, BO3HMKatoLMe B 0bLecTBe, C Lesiblo UX YNOPAA0YEHNS, OCYLLECTBIAEMbIM
BCEN CMCTEMON ropunanydeckmnx cpeancts. Cnegyet oTMETUTb, YTO MO peryanpytoLiee
BO34ENCTBME NonafaloT He BCAKME 0BCToATEeIbCTBaA PeasibHOCTM, @ INLb Te NHTepechl,
KOTOPble OXPAHATCA 3aKOHOM, ABNATCA 06LeCcTBEHHO 3Ha4YMMbIMU. CnefyeT Takxe
YYUTbIBATb U TO, 4TO roCy[apCcTBO, OCyuwlecTBNdAd appeKTUBHOE NpaBoBoe
perynuposaHue, npu BbIMOJIHEHUN MOCTAaBJIEHHbIX 3a4a4 O0JIXKHO ONMpaTbCsa Ha
06BbEKTUBHO CyLLECTBYOLLYIO PeasibHOCTb, Ha OENCTBUTENIbHOE MOJIOXKEHNE aen,
OKa3blBaTb peryampytouiee Bo3gencTBme Ha noBegeHue nogen KoMrnaekcHo.



B maHHOM cniy4ae cnegyeTt roBOpuTb O LIEJION CUCTEMEe NPaBOBbIX CPEACTB, O MEXaHN3Me
MpPaBOBOro peryampoBaHnsa. MexaHn3m NpaBOBOro peryampoBaHus - 3To CUCTeMa
MpPaBOBbIX CPeAcCTB, Lesib KOTOPbIX COCTOUT B YNOPSAA0OYEHNWN, 3aKPENIEeHUN, Pa3BUTUN U
COBEPLUEHCTBOBAHNM 0OLLLECTBEHHbLIX OTHOLIEHUI B LENSAX peann3aumm NHTEPeCcoB rpax-
haH, rocygapcTea u obuwecTsa.

OTHOCUTESIBHO CTPYKTYPHOIr0 CTPOEHUA MeXaHM3Ma NPaBOBOro PeryanpoBaHns HeT
O[HO3HAYHOro eAMHCTBA B3rN1440B y4eHbiX. [lpeacrasnaeTca cnpaseasivBon No3nuuns
KO.O. YyryHoBa, corsiacHO KOTOPON CTPYKTYpPY MexaHn3Ma NpaBoBOro peryanpoBaHus
obpa3yloT cnepyrolme 371IEMEHTHI: LOPUANYECKNE HOPMBbI; topuandeckmne akThbl;
MPaBOOTHOLLEHUS; aKTbl peanm3aunm CybbLeKTUBHLIX NpPaB U LPUONYECKNX
obsa3aHHOCTen [52, c. 42].

FOpnanyeckme HOpMbl Kak 3JIeMeHT MexaHu3Ma NPaBoBOro perysJnpoBaHns
COOTBETCTBYIOT NEPBON CTaANM NpPOLECcCa NPaBoOBOro peryampoBaHns - HOPMaTUBHO-
lopMaANYECKOMY PErn1aMeHTUPOBAHNIO 0OLLLECTBEHHbIX OTHOLLIEHWA. IMeHHOo 3aech
onpeaensitoTcs NpaBuia NoBeeHNs, KOTOpPble HanpaBieHbl Ha YA0BJIeTBOPEHME
NHTEpPecoB 1 NoTpebHOoCTeN Yy4aCTHUKOB NPaBOOTHOLLEHW. KOpuanyeckne HopMbl
BbIMOJIHAOT POJIb pernameHTaumm obLecTBEHHbIX OTHOLLIEHWUA.

Kak nogyepkusaeT E.M. XoxsioBa, opnamnyeckme HOpMbl ABJAIOTCA NPennoChisIKON
[EeNCTBNA MexaHM3Ma NPaBoOBOro perynpoBaHus obLecTBeHHbIX OTHOLWEHU, OKa3biBas
ynopsgo4umeatoLlee BO3AENCTBNE Ha CyLLeCTBYOLWMe obLeCcTBEeHHbIe CBSA3U, OHU He
NPUHY>XXOAT YesloBekKa K Kakon-nmbo counanbHom gesatenbHocTn. Kopugnyeckme
HOPMbI, 3aKpenJfa KOHKPETHbIN BapuvaHT rnoeefeHus B obwecTse, HanpasBJieHbl Ha
HeorpaHuW4YeHHbIn Kpyr nuy [51, c. 123].

KOopnoundecknin gakT COOTBETCTBYET BTOPOW CTagunm npoLecca NpaBoBOro
perynmpoBaHus, roe NnponucxoauT onpepeneHne cneynasbHblX YCAOBUNW, NpU HacTynae-
HUN KOTOPbIX HAaYMHAeTCA OeNCTBME 3a4aHHbIX MPOrpaMM N KOTopble NMO3BONAIOT
nepenTn oT obwmx npasun K bonee aeTasbHbIM.

NMpaBooTHOLWEHNEe NpeacTasnifeT cobon yperyimpoBaHHoOe NpaBoM N HaxoasLeecs rnos
OXpaHoW rocynapcTsea obLecTBeHHOe OTHOWeHMe. AHaNN3Upys NMPaBoOOTHOLLEHME KaK
3/1eMeHT MexaHN3Ma NpaBoOBOro perynmpoBsaHuda, E.M. XoxnoBa roBopuT o ero
COOTBETCTBUWN TpeTbeun CTaanun NpaBoBOro perysimpoBaHns - BbiaBleHNEe KOHKPEeTHOM
IOpUanNYeCcKomn CBA3M C onpeneneHHbIM pasaesieHneM cybbekToB Ha ynpaBOMOYeHHbIX U
obs3aHHbIX [51, €. 123].



AKTbl peann3aumnmn cybbeKTUBHbLIX MpaB 1 lopuanyeckmux obs3aHHOCTEN COOTBETCTBYIOT
4eTBEpPTOM CTaAMMN NPABOBOro PEryanpoBaHuns, Npm KOTOPOW NPaBOBOE perynpoBaHme
[OCTUraeT cBoux uenen. Mpu NoMoLLM aKTOB peanmsaumnm cybbekTUBHbIX NpaB 1 lopuan-
yecknx o6si3aHHOCTEN NPETBOPSOTCSA B XXN3Hb NMpaBa 1 0693aHHOCTMN B KOHKPETHOM
noseneHun cybbekToB. [laHHbIe aKTbl MOTyT Bblpa)kaTbCsa B Tpex dhopmax: cobniogeHue,
NCMNOJIHEHME N NCNOJIb30BaHNE.

Be3yCcnoBHO, YCNI0OXXHEHUS B MEXaHWU3Me MPaBOBOro PeryampoBaHnsa MOryT BbISIBJISTbCSA
He TOJIbKO B NpefesiaX YKasaHHbIX 3J/1EMEHTOB, B MEXaHN3M MOTYT BKOYATbCH U
[OMNoNIHNTENbHbIE (haKy/ibTaTUBHbIE) 3/IEMEHTbLI, HaNPUMep, akTbl OPraHOB rocyAapcTBa
(B HEKOTOPbIX CNyYasiX aKTbl 06LLECTBEHHbIX OpraHn3aLmnin), HanpaBJ/ieHHble Ha
BNACTHYO NPUHYANUTENbHYIO PeannM3aumio iopnandeckmx obsssaHHoOCTEN.

YKa3aHHble 3/1eMeHTbl MexXaHM3Ma MNPaBOBOIro peryJjnmpoBaHns aBAAOTCA OCHOBHbIMU
3/1eMeHTaMu, KOTopble Tak)Xe MOryT COCTOATb U3 COBEPLUEHHO Pa3JINYHbIX OpNONYeCKnNX
cpeacTB, o6beAnHSAEeMbIX OAHUMU, €ANHBIMU 3ada4aMu, TO €CTb OHUN ABASAIOTCSA CBO-
eobpa3HbIMN CMCTEMaMU NEPBUYHOINO NPaBOBOro MHCTPyMeHTapusa [40, c. 112].

Taknm 06pa3oM, CTPYKTYPHOE CTPOEHME MeXaHN3Ma NPaBOBOro PerynpoBaHus
npencTasnaseT cobon TOrMYHO OPraHN30BaHHYO CUCTEMY IOPUANYECKUX CPEnCTB,
KOTOpble pacrnosiaratoTcs B NocsiefoBaTesibHOM nopsake. Takoe rnocTtpoeHne
HanpaB/ieHo Ha obecneyeHne peannsauunmn Lenen NpaBoBoro peryanposaHuns. laHHas
cucTeMa SIBASIeTCS NOABUXXHOW, AMHAMUYHOW, MOCKOJIbKY HarmpaBJfieHa Ha MoCTOsIHHOe
N3MEHEeHNEe N COBEepPLLUEHCTBOBAHME NPABOBLIX CPEACTB.

Bo3Bpallasack K 6osee getasbHOMY pacCMOTPEHUIO lpuanyYecknx pakTos, crenyeT
npuU3HaTb TOT (haKT, 4TO OpMaNYeCcKmne HopMbl camm no cebe He cnocobHbI MOpoOXXAaTb
rMpaBoOBble OTHOLIEHWUSA, OHW HanpaBJ/lIeHbl HA YCTAaHOBJIEHNE KPUTEPMEB BO3MOXKHOCTU
NN AONYyCTMMOCTU KOHKPETHOro NnoBeaeHms B obLecTBe U HE MOrYT BbI3biBaTb K XXN3HU
cybbekTMBHbIE NpaBa U opnandeckme 0653aHHOCTM YH4aCTHMKOB MPaBOOTHOLLEHWA.
HopMa nnu npencrtasniseT BO3MOXHOCTb BblbOpa 04HOIM0 U3 NpeasioXXeHHbIX BAapuaHTOB
rnoBeAEeHNs, NN HanaraeT 3anpeT Ha onpefesieHHbIN BapuaHT NnoBeneHus, nin
npeanucbiBaeT cybbekTy BeCcTn ceba TeM nam nHbiM ob6pasom noa CTpaxom
NMpUBJIEYEHNS K OTBETCTBEHHOCTU. Taknm obpa3oM, hakTuyeckoe noseneHne cybbLekToB
ynopsago4mBaeTcs, npmobpeTaeT onpenesneHHble OrpaHUYeHnsa n npeaensol.

MosToMy A515 3pheKTUBHOIr0 NPABOBOr0 PEryIMpPoBaHNsS HE0OX0AMMO YCTaHOBJIEHME
OCHOBaHMWI ANa OEACTBUS MEXaHU3Ma NMPaBOBOIro peryampoBaHus. TakKMMmM oCHOBAHUSIMU
BbICTYMNAIOT lopuanyeckme pakTbl, NpeacTasnsolme cobor Xnu3HeHHbIe



obcToATENLCTBA, C KOTOPLIMN HOPMbI NMPaBa CBA3bIBAOT BOSHUKHOBEHWE, U3MEHEHMNE U
npekpaweHne npaBooOTHOLUEHUN.

Kak oTMmeyvaeT XK.KO. MnpowHumnkoBa, hopmmpoBaHme MHoroobpasmnsa coumanbHbIX KOH-
TakKTOB 4/ieHOB obuiecTBa NPOMCXOANT NoL BO3AENCTBUEM ABNEHUN CYyOBHEKTUBHOIMO U
06BbEKTUBHOIO XapaKkTepa, a lopUaAn4YeCcKMM 3Ha4YeHneM HadensanTCa TONbKO Te GhaKThbl,
KOTOpPbIE MOTYT CAY)XXUTb NPU3HAKOM UAN NPUYHNHON CYLLLECTBOBAHUSA N3BECTHbIX
WHTEepPeCcoB, WIN NX N3MeHEeHUI0 N ncyesHoseHuto [37, c. 54]. PasymeeTcs, roBopuUTb O
0eAaTesIbHOCTU YesiloBEKa Kak NpaBOBOW BO3MOXXHO JINLWb B TOM CJly4ae, Koraa
coumMasibHble KOHTaKTbl CybbeKTOB HaXo4ATCHA No4 HOPMATUBHBLIM BO3OENCTBUEM,
MOCKOJIbKY HE BCSAKasA AeATeNbHOCTb MHAUBMOYYMaA B COLMYyMe MOXKET BbiTb NMpaBoBOM
(MHOrmne cepbl CyweCTBOBaHNS JIMYHOCTU OCTAKOTCA 3a NpeaesnaMmm HOPMaTUBHOMO
Bo3aencTeund). ObLecTBeHHOEe OTHOLIEHNE CTAHOBUTCS NPaBOBbLIM TOJIbLKO B TOM CJly4ae,
Korga MMeKTCs B HaJIM4UN NPeAnocCbISIKN NPaBOBOro perynpoBaHNs XXNU3HEHHbIX
obcToATENLCTB. [laHHbIEe XXU3HEHHbIe 06CToATEeNIbCTBA NPeACcTaBAAT cobon ceasyoulee
3BEHO MexAy HOpMOM 06BbEKTUBHOMO NMpaBa M KOHKPETHbIM MPaBOOTHOLLUEHWUEM U
ABNSAIOTCA OpUANYECKNMU (hbaKkTamMm (3aKpensieHHble B rmnoTese npaBsoBoON HOPMbI
OCHOBaAHMSA BO3HUKHOBEHUS, U3MEHEHUSA N NMPeKpaLLeHNSa NPaBOOTHOLWEHNI). B cBA3K C
3TUM COBEpPLUEHHO CrnpaBen/inBbIM ABNAeTCA BbiCKa3biBaHMe C.C. AiekceeBa 0 TOM, 4TO
ecnm 6e3 HopMbl HE MOXXeT BbITb OPNAONYECKOro hakKTa, TO B paBHOM cTeneHn bes
IOpNanNYecKoro pakta He MOryT HaCTYNUTb HUKaKKUe lopuanyeckme nocnenctsema [12, c.
67].

CnepyeT cornacuTbca ¢ no3nuymen A.B. KocTpybbl 0 TOM, 4TO topuandeckuin pakT B
DO/IbLUMHCTBE C/ly4aeB - 3TO aKT NMoBeAeHUs, KOTOPbIN MPUBOAUT B AENCTBME MeXaHU3M
NMpPaBOBOro peryampoBaHMsa No Bose nuua nam noMmmo ero sonm. CooTBEeTCTBEHHO,
WMEHHO C Iopuan4eckoro pakta Ha4ynmHaeTca PyHKLMOHUPOBaHWE NPaBoOBON HOPMbI,
KOTOpas peannsyeTcs B NPaBOOTHOLLEHNN, NPOBEPSETCA ee peasibHOCTb,
DEeNCTBEHHOCTb. lNpaBoBas KaTeropmsa «lopuanvYeckun hakT» ABAAETCA MHOMOaCNeKTHOW
BCNenCcTBme pa3Hoobpasns XuU3HEeHHbIX cuTyaunin. NosTomMy onpenenas wpuanvyeckmn
(haKT Kak NpaBoOBYIO KaTeropuio, caefyeT roBOpUTb O KOHKPETHOM 0b6CTosATeNbCTBE
peasibHOCTWU, C NMosABJEHUEM UM OTCYTCTBMEM KOTOPOM NpaBoBble npeanucaHns
CBA3bIBAIOT KOHKPETHbIE lopnuanyeckmne nocieacTsus, B TOM YUCe BO3SHUKHOBEHMeE,
rnpekpaweHue n N3MeHeHue npaBoBbiX OTHoweHuUn [33, c. 103].

FOpunanydeckunin akT, Kak nobas KaTeropus cCounanbHO-NPaBOBOM AENCTBUTENIbHOCTN,
nMeeT (hopMasibHO-IOPMANYECKYIO N MAaTepuabHYO CTOPOHbI. C 04HON CTOPOHBI,
topuandeckme akTbl NPeACcTaBNsalT 00 bEKTMBHYO peasibHOCTb (MaTepuanibHasn
cocTaB/sitloWasn), a C APYron - 3TO TakMe XU3HEHHbIe SIBJIEHNS, KOTOpPble UMetoT



CMocobHOCTb BbITb NOABEPKEHHBLIMUY OPUANYECKON OLLEHKEe B npoLecce OencTBus
MeXaHM3Ma NMpPaBOBOro perysnpoBaHuns.

Takum obpa3oMm, opmnagnyeckmnm hakT npencTtasnseTt cobon obsA3aTenbHbIN U
CaMOCTOSTeNbHbIN J/IEMEHT MexXaHM3Ma NPaBOBOro PeryanpoBaHuns, KOTOPbIA NPUBOANT
NMPaBOOTHOLLUEHNE B AMHaAMUYECKOe NMPaBoBoOe SABJIEHNE N OKa3biBae€T Ha Hero
BO34ENCTBME Ha BCEX dTanax ero CywecTBOBaHUS.

OLHaKOo He BCe y4YeHble corJslacHbl C CaMOCTOATEJIbHbIM CTaTyCOM IOPUANYECKOro hakTa B
MexaHWU3Me NMPaBOBOro peryampoBaHuns. Tak, no MHeHuto A.H. PaboBa, lopuanyeckomy
dakKTy NnpnaHaanexuT ponab obecneyeHns nepexona OT OAHON CTaAMn NPaBOBOro
perynmpoBaHuns K Apyroun, 3To BCEro Jinb Npeanocblsika NpaBoBOro OTHOLIEHUSA N He
bonbwe [45, c. 58].

Ha Haw B3rndan, cnenyet cornacutbes ¢ 3.P. PahmukoBoM B TOM, 4TO TOJIKOBaHME
IOpNanNYeckKoro pakTta TOJIbKO B Ka4eCcTBe NpennocCbi/IKn OBUXKEHNS MPaBOOTHOLLEHNI
yManfeT ero UICTUHHOE 3HaAaYeHUe Ba)KHenLWero 3jieMeHTa MexaHn3mMa npaBoBoro
perynuposaHus [42, c. 220].

MpaBoBble OTHOLIEHNSA ABNAIOTCA AMHAMNYECKUMU ABIEHUAMN. [INa nX BO3SHUKHOBEHMS,
N3MEHEHNSA 1N NpeKpaLleHna HeobxoaMMo Hanyme onpeaesieHHbIX XU3HEHHbIX
06CTOATENLCTB U ABJIEHWNIN, UMEHYEMBbIX IOPUANYECKUMU hakTamun. tOpnanydecknin pakT
ABNAETCHA KOHKPETHbLIM )XW3HEHHbIM 06CTOATENBCTBOM, C HasIM4YMeM Mbo OTCYTCTBMEM
KOTOPOro HOpMaMu 3aKOHa CBSA3bIBAOTCH BO3HUKHOBEHNE, N3MEHEHME 1 NpeKpaLleHne
NPaBOOTHOLLUEHWA.

TeopeTnyeckoe 3Ha4YeHme pnamnvyecknx GakToB 3ak/04YaeTCa B onpenesieHHoON posu,
KOTOpas UM NMpuUHaOJeXXnT B MeEXaHN3Me NPaBoBOro peryanposaHns obLwecTBeHHbIX
OTHOWeHnN. Kopuandeckre akTbl ABNAIOTCA TOW chepoin LeNCTBUSA NpaBa, B KOTOPOU
NPONCXOONT HEeNnoCcpenCTBEeHHas CBA3b HOPM MNpaBa C peasibHOCTbIO, C Ye/lI0BeYeCKOoN
[esaTeNbHOCTbIO, C KOHKPETHbIMU NPOABAEHUAMN 0O BEKTUBHON AEeNCTBUTESIbHOCTW.
Takum obpasom, opnamnvecknin hakT ABNAETCA CBA3YIOLWNM 3BEHOM Mex Ay abCcTpakTHOM
NnpaBoOBON HOPMOW M BO3HUKAOWMMKN Ha ee OCHOBE NPaBOOTHOLWEHNSAMUN, B paMKax
KOTOPbIX CTOPOHbI HAAENATCA CYOBbEKTUBHbLIMY MpPaBaMu U OPUNANYECKNMU
obs3aHHOCTAMMN.

MpakTnyeckoe 3Ha4YeHne PUANYECKNX (PAKTOB CBA3aHO C TEM, YTO pa3pelueHne nboro
tOPUANYECKOro Aefa 3aBUCUT OT HaJIMYMS UK OTCYTCTBUS onpeaesieHHbIX XXU3HEHHbIX
06CTOATENBCTB, C KOTOPBLIMU HOPMaMK NpaBa CBSA3bIBAOTCS T€ UAW NHble NOCEACTBUS.
CnepoBaTesibHO, peann3aluns npaBa CBsi3aHa C YCTAHOBJIEHMEM OPUANYECKMX (PaKTOB.



Bonee Toro, kak nog4yepkmneaeT B.A. besioB, ogHa N3 BaXXHENLWINX CTaanm
nPaBoNpPUMEHNTENIbHOW OEeATEeNIbHOCTU 3aKJllo4aeTCs B 3 YCTAaHOBJ/IEHUN (PaKTUYECKNX
obcToATENLCTB Aena, UxX TwaTesbHOM aHasn3e, NPOBepPKe X AoCToBepHOCTM [14, c.
125].

A.E. BOpOHUH BbloenseT Npu3Haky lopnanyecknx pakToB, KOTOpbie OH nogpa3aenseT Ha
nBe rpynneol.

1. MaTepunanbHble MPU3HAKMW:

a) lopuanyeckne hakTbl NPeacTaBAsOT cOb0M KOHKPETHbIe 06CTOATENbCTBA, KOTOPbIE
onpeneneHHbIM 06pa3oM Bblpa>keHbl BOBHE. TakuM 0bpa3oMm, B Ka4ecTBe lopuanvyeckunx
haKTOB HE MOryT BbICTYNaTb MbIC/IN, SBNEHUS BHYTPEHHEN AYXOBHOW XWU3HU U T.4., €CNN
OHW He BOMJIOLLATCS B orNpeaesieHHOM akTe BHELUHEro rnposBieHus;

0) topuanydeckmne pakTbl - 3TO 06CTOATENLCTBA, KOTOPbIE Bblpa)KatoTCA B HANNYNN NN
OTCYTCTBUWM TE€X NN UHbIX ABJIEHN MaTepuasbHoro Mmupa. OTcioga cnegyeT, 4To
IOPUANYECKMM 3HAYeHneM MoryT obnagaTb HE TOJIbKO MOJIOXKUTESIbHbIE, HO N TaK Ha-
3blBaeMble oTpuuaTenbHble hakTbl. K NON0OXUTENbHBIM (hakTaM aBTOP OTHOCHUT,
HanpuMep, 3aKJ4YeHne JoroBopa, K oTpuuaTesibHbIM - HENCNOJIHEHME 06513aHHOCTEN No
00roBopy, OTCYyTCTBUE 3apernctpupoBaHHoro bpaka n 1.4. [22, c. 59].

2. WoeanbHble NMpu3Haku:

a) punandeckme hakThl ABAAIOTCA 06CTOATENbLCTBAMU, NPSAMO UM KOCBEHHO npeayc-
MOTPEHHbLIMM HOpMaMu npaBa. Kak n3BecTHO, rMnoTe3a NpPaBoBON HOPMbI COOAEPXUT B
cebe ykasaHue Ha 06CTOSATENbCTBA, NPU HACTYMNNEHUN KOTOPbIX HAa4YNHAET AelCTBOBATh
JlaHHasi HopMa. B KayecTBe Takux 06CTOATENbCTB M BbICTYNAOT lopuandeckme dakTbl. B
3TOM C/lydae yKasaHue Ha topugndecknii dakT obnagaeT NpsiMbiM XapakTepomM.
YKa3aHue Ha opuanyeckme gakTbl MOXKET TakXXe COAep»XXaTbCA U B ANCMO3ULN HOPMBbI
npaBa. B naHHOM cny4ae ykasaHue obslafaeT KOCBEHHbIM XapaKTepom;

6) opuanyeckmne pakTbl NpeacTaBastoT coboi obcToaTeNnbLCTBA, 3ahUKCUPOBAHHbIE B
npenycMoTPEeHHOWN 3aKOHOAaTEeNbLCTBOM NpoLeaypHO-NpoLeccyanbHoi dopme.

MpaBoBbIM 3HAYEHMEM Yallle BCEro HaaensetTcs akT, Hagsiexalwmnm obpasom
0(pOPMJIEHHBLIN N YAOCTOBEPEHHbLIN B BUAE OOKYMEHTA, 3anncu u T7.4. Tak, Hanpumep,
(hakT poxxaeHua namn 3akadeHns bpaka GuUKCMpyeTcsa B KHUIe 3anncn akToB
rPa>kKAaHCKOro COCTOSIHUS;



B) ropngn4eckmne (paKTbI ABNAKOTCA OﬁCTOﬂTeﬂbCTBaMVI, Bbi3blBalOLWNMUA
npeaoycMoTpeHHble 3aKOHOOaTeJ/IbCTBOM lMpaBOBble nocaencTtrenga - BOSHMKHOBEHWE,
Nn3MeHeHne nnn npekKpaLleHme I'IpaBOOTHOLIJeHI/II7I. XoTH, Kak oTMeyvaeT A.E. BOpOHI/IH,
OPUOANYECKNIN (haKT MOXKET BbI3blBaTb U Apyrmve nocnencTeus, K npumepy,

aHHY IMPOBaTb APYron opnanvyecknin pakr [22, c. 60].

Ba>kHbIM 3Ha4YeHMeM obniafaeT BONPOC O MecTe Ipuanyeckoro pakta B MexaHusme
NpaBOBOro perynmposaHus. Kak nssecTtHo, nepsas cTaus NpaBoBOro peryanpoBaHns
3aKJ/it04aeTCcsa B CO34aHUM HOPMbI NpaBa, KoTopas npm3BaHa ornocpenoBaTb
obLwecTBeHHble OTHOLWeHNSA. «KoHKpeTn3aunsa» HoOpMbl NpaBa MPUMEHUTESIbHO K KOH-
KPeTHbIM CybbekTaM - y4aCTHUKaM peryampyemMoro OTHOLEHNA NPOUCXoaNT MMEHHO C
MOMOLLBIO OPUANYECKMX PAKTOB [26, C. 64].

HeobxoanmMo TakXXe 3aMeTUTb, YTO B MEXaHM3Me NPaBOBOro PerysinpoBaHnS
IOPUANYECKUM (haKTaM MOXXET NpuHagsiexxaTb He TONbKO «MNpaBoyCTaHaBMBAlOLLASA»
ponb. KOpuanyeckmne hakTbl, KOTOPbIE BbI3bIBAlOT BO3HMKHOBEHWE NMPAaBOOTHOLLEHMS,
6€e3yC/I0OBHO, OTHOCSATCS K HaYaslbHbIM 3BEHbSIM MeXaHM3Ma MpPaBoOBOro perynpoBaHuns.
TakoBbIM, B HaCTHOCTW, ABNAETCSH 3aKJlo4eHne gorosopa. B To ke Bpems opmnanyeckmne
akTbl MOryT 0671a4aTbh NPABOM3MEHSIOLIMM U MPaBONpPeKpallaoWnM 3HaYeHneMm. B
NAHHOM ciy4ae opugndeckmne hakTbl OTHOCATCS K MPOMEXYTOYHOMY (K npuMepy,
peleHne o HazHa4YeHUN NEHCUN) N AaXKe 3aKYNTESIbHOMY 3BEHY MEXaHM3Ma
NpPaBOBOro PeryampoBaHus (K npuMepy, peannsaums rnpas n obsasaHHoOCTEN).

tOpnandeckmne hakTbl ABAIOTCS aKTUBHO paboTaloWwmmMmn a1eMeHTaMn MexaHu3Ma
MPaBOBOro peryampoBaHuns, 6€3 npuMeHeHna KOTOPbIX MPaKTUYeCckn He 06xXoanTcsa HU
OOWH Yy4aCTOK MPaBOTBOPYECKOro N NPaBONPUMEHNTENBLHOIO Npouecca. B cBA3n ¢ 3Tum
npu nccnenoBaHUn LPUANYECKUX PaKTOB Ba>XKHO PaCCMOTPETb X B ANHAMNYECKOM,
dpyHKUMOHaNbHOM acnekTe [30, c. 13].

AHanun3 yHKLUWI Iopnanyeckmx akToB NO3BOJISIET BbipaboTaTb LE/IOCTHOE Npea-
CTaBJIEHNE O JAaHHOM NPaBOBOM SIBJIEHMU, KOTOPOE COEeANHSET B €ANHOM MeXaHun3Me
HOPMaTUBHYIO N (PAaKTUYECKYO CTOPOHbI MPaBa, Y HafnpaB/IeHO Ha YCTPaHEHNE KO3
B obecrnevyeHn HOpMaTUBHbIX aKTOB.

Kak y>ke 6blJ10 0TMEYEHO, topnanyecknin QakT ABASEeTCS OCHOBaHMEM O
BO3HUKHOBEHWS, N3MEHEHNS N NMPEKPaLLEHNS NMPaBOOTHOLWEHUA. TakmM obpas3om,
lopuaAnNYeckKuin hakT nmeeT cnepyrouwme pyHKUMOHaNbHbIE CBONCTBA: NPY NOMOLLN
topuanYecknx hakToB NPOrHO3MpyeTCcsa nosegeHne CydbbeKkToB - y4aCTHMKOB MPaBoOBOro
perynmpoBaHus obLeCcTBEHHbLIX OTHOLWEHWN.



[Mpn 3TOM MHOr fa 3Ha4YyeHne N coaep XxaHne pnan4eckoro gakTa TosKyeTca HeBepHo. K
npuMepy, NPUHATME HacNenCTBa OTHOCUTCA K YNCAY topnanyeckmnx gakToB, 6e3 KoTopbIx
He BO3HMKaeT Hac/ie4CTBEeHHOe NpaBoOOTHOLWEeHWe. Paa aBTOPOB CHUTAET NMpUHATHE
peannsaumen cydbbeKTUBHOIO CPOYHOro nNpasa, Apyrme Takom Noaxon ocriapmBatoT.
3asaBneHne HOTapuycy O NPUHATUKM HacenCTBa ABJIAETCA OCHOBaHMEM ANA
hopMMpPoOBaHNA HAaCNeACTBEHHOIO Aesia 1 NocneayoLlen Bblgadm cBuaeTensCcTBa o
rnpase Ha HacNeAcCTBo.

AHanu3 HoTapuraJibHOM N cynebHOoM NPaKTUKK NoKa3biBaeT, YTO HAC/eQHUKM He BCeraa
NpPaBWJIbHO OLLEHNBAOT 3HAYEHNE aKTa NPUHATUSA. MHOre nosaratT, YTO
npaBoyCTaHaBAMBAOWMM JOKYMEHTOM Ha KBAapTUPY SIBNSIETCS 3aBellaHne; YTo
JOCTAaTOYHO CTaTycCa HacnegHWKa. Bo MHOrmx cnyyaax B CBA3M C 0hopMJSIEHNEM
Hac/sle4CTBa HaYMHaeTCa HaBeAeHNe Nopsaka B JOKYMeHTax cpa3y 3a HECKOJIbKO
NOKOJIEHUI PAKTUYECKNX BNafdenbLeB. B HEKOTOPbIX C/lyYanx U3-3a HEBEPHOro
TOJIKOBaHNSA MOMEHTa BO3HUKHOBEHUSA NMpaBa Ha HacNeACTBEHHOE NMYLLECTBO,
HaCNeOHUKN MPOMyCcKatloT CPOK NMPUHATUA HacNeacTBa, U aflbTepHaTUBOMN
BOCCTAHOBJIEHMIO NPONYLLEHHOIrO0 CPOKA MOXXET OKa3aTbCs Npouenypa pakTUYeckoro
NPUHATUA HacnencTBa.

[loka3zaTenbCcTBa PAKTUYECKOro NPUHATUA HacieACcTBa AOJIXKHbI CBUAETENIbCTBOBATL O
TOM, YTO Hac/ieAHUK MO3ULUMOHNPYET ceba B KayecTBe HOBOro COBCTBEHHUKA,
npaBonpeemMHMKa B oba3aTenbcTBax. PakTbl AOJIKHbI YKa3biBaTb HA OTHOLWIEHUE K
BELLLAM yMepLUero Kak CBoumM cobcTBeHHbIM, Ha HeceHne bpeMeHn comepKaHuns
NMYLLECTBA, MPUHATUE MEP K €ro COXpPaHeHMo nan cbepexxeHunto, 3alimnTte oT
NPUTSA3aHUIA, Ha 3acTynJieHne MecTa yMepLUero B NPaBOOTHOLLEHUSX.

C npuHaTmnem NocTtaHoBneHus MNMneHyma BepxosHoro Cyna Poccunckon ®epepaymm ot
29 maa 2012 r. Ne 9 «O cynebHOM NnpakKTUKe No geslamM o HacseaoBaHnn» [6] bbiia
obobuieHa NpakTnKa paspeLlleHns cygamMmm Cnopos, B TOM 4YUCsie - KacatoLwmnxcs
(haKTNYeCKOoro NPMHATMA HacieaCcTBa U NPU3HaHNA psaga AeNCTBUM HacegHUKa Kak
npaBoyCTaHaB/MBaOWMX PaKTOB.

CaMoCToATEeNIbHOE 3HAYeHMe IPNaANYeckoro dakTa B MexaHN3Me NPaBoOBOro
peryanpoBaHunsa npenornpenesieHo TeM, YTO OH CBSA3aH He TOJIbKO C MPaBOOTHOLLEHUNEM,
HO N C APYrMMMN COCTAaBHbIMM YacTAMN MeXaHU3Ma NPaBOBOro peryanposaHus. Tak, B
COOTBETCTBUM C YCTAHOBJIEHHbLIMW NPaBMUIaMKN lOpUANYecKne akTbl OOJIKHbI
3aKpenasATbCa B rUrnoTese puandeckon HopMbl npu pa3paboTke HOPMaTUBHO-MPABOBbIX
aKTOB MPaBOTBOPYECKMMU OpraHaMn. YCTaHOBIEHNE IOPUANYECKNX (haKTOB B Heobxoau-
MOM MOJIHOM N 0OCTOBEPHOM obbeMe - 3TO NPeanochbisika ANs NPUMEHEHNSA NPaBOBbIX



HopM, 6e3 KoTopon 060NTUCL He NpeacTaBAsAeTCs BO3MOXHbIM [16, . 49].

Takum 0b6pa3om, puandeckme PakTbl, ABASSACb OCHOBAHUSAMWN BO3HUKHOBEHUS,
N3MEHEHNSA 1 NpPeKpaLleHns NpaBooOTHOLEHW, obecneynBatoT cTabuibHoe N HagexHoe
pYHKUMOHMpPOBAHME MEXaHN3Ma NPABOBOIro PEryJIMPOBaHUS.

1.2 NMoHATUe IopuanyYeckoro pakrta B rpa>kjaHCKOM
npaeBe

B rpa>k4aHCKOM NpaBe HUKaKoe OTHOLLEHME HE BO3HUKAET MPOCTO Tak, BCerna nepes
3TUM O0JKHbI MPOU30NTN ONpeaeneHHble COBbITUSA, UK CybbekTaMu 4OJIKHbI
COBepLUaTbCH Te UK NHble 4eNncTBUA. Bce 3TO B COBOKYNHOCTU NpeacTaBaseT cobon
OCHOBAHWNS BO3SHUKHOBEHUSA, N3MEHEHUNS N NPEKPALLEHNS FPaXK4aHCKO-NPaBOBbIX
OTHOLUEHWI, TO eCTb topuanveckme akThbl.

Nccnepysa rpakgaHCKmMe NpaBoOOTHOLWIEHMS, ewwe puMckmn topuct lan (Il B. H.3.) oTanYan
HECKOJIbKO OCHOBaHUM UX BO3SHUKHOBEHUSA, NU3MEHEHUS U NMPeKpalleHns (KOHTPaKThbl,
DeNVKTbl, Apyrue pa3Hoobpa3Hble OCHOBaHUSA, KOTOpble He NpUHaanexaT K
npeablaywmnm). OgHako obuiee NOHATNE OCHOBAHUNI BO3SHUKHOBEHUS, U3MEHEHUSA U
NpeKkpaLleHnsa rpa>KgaHCKNxX NpaBoOOTHOLEHUA PUMCKUMU tOPUCTaMu ChopMyIMpoOBaHO
Tak 1 He 6b1510. Pa3paboTka 3TOro NOHATUSA B IOPUANYECKON HayKe Bblna CBA3aHa C
OCMbIC/NIEHNEM, CUCTEMATU3ALMEN PUMCKOIO NpaBa 1 ero nepepaboTkon No3gHUMNK
nccnegoBaTensaMu.

BrnepBble 3TO NOHATME BbISI0 ChOPMYNMPOBAHO OCHOBATENIEM NCTOPUYECKOW LLIKOJIbI
npaBa, HeMeUKNM y4yeHbiM CaBUHbW, KOTOPbIN B paboTe «Cnuctema COBPEMEHHOIO
PUMCKOro npaBa» onpeaenna yKkasaHHbIMY OCHOBAaHUAMU lOpUANYeCcKne aKThbl.

CoBpeMeHHOe rpakJlaHCKoe 3aKoHo4aTeNnbCcTBO Poccuinckon depepaunm onpeaensieT B
KayeCcTBe OCHOBAHWS BO3HUKHOBEHUS FPaXKAaHCKUX NPaBOOTHOLUEHUA AENCTBUS NNLL,
npenycMoTpPEHHbIE aKTaMM rPa>KJaHCKOro 3aKOHOAaTeNIbCTBA, a TakXe AeNCcTBUs, He
npenycMoTpPEeHHbIE 3STUMK aKTaMK, HO MO aHAJIOr K NMopPoXXAaloLLMe rpa>KJaHCKue rnpasa
n o6a3aHHOCTI.

Cpean OCHOBaHMN BO3HUKHOBEHUSA FPa)XAaHCKMX MPaBOOTHOLLIEHU 3aKOH BblaensaeT
topnanyeckme pakTbl, BKJOYAs pelleHns cyaa B CayYanx, yCTaHOBJIEHHbIX akTaMu
rPa’k[AaHCKOro 3aKOHO4ATeNbCTBA, aKThl FPaXXJAaHCKOIro 3aKOHOAATENbCTBA, aKThl
OpraHoB rocygapCTBEHHOW BAaCTW, OpraHoB BAacTu henepasnbHOro, CybbekTos



denepaymm Wi MyHULWMAJIbHOrO YPOBHSA, OPraHOB MeCTHOIro camMoynpaBJ/ieHNs B
Cny4asx, YCTaHOBJIEHHbIX aKTaMN rpa)kK4aHCKOro 3akoHogaTeIbCTBa, HACTYyrMJieHne nnmn
HeHacTynJeHne onpeaeneHHoro cobbiTns B CayyYasnx, YCTaHOBJIEHHbIX aKTaMu
rpa>kgaHCKoOro 3akoHogaTenbCTBa Uan Oorosopom [24, c. 298].

B Teopun rpa)kaaHCKoro npaBa NoA lopuanyeckumm haktamMmm noHMMaoTCA
onpeneneHHble counanbHble 0b6cToaTeNnbCTBa (AencTemns, cobbiTMA), Bbi3biBatoLme
HacTynJaeHne onpenesnieHHbIX NPaBoOBbIX MOC/eACTBUN: BOSHUKHOBEHME, NpeKpaLlleHne
NN N3MEHEHNE NPaBOBbIX OTHOLWLEHUN. B noHATUN topnanyeckoro akTa obbegnHeHb!
ABa NMPOTUBOPEYMBLIX, HO B TO XX& BPeMS TECHO CBA3aHHbIX MOMEHTA: SABJIeHNEe peasibHOW
OEeNCTBUTENLHOCTU - AencTBueE unm cobbiTne (MaTepumanbHbI MOMEHT), KOTOPOE B
COOTBETCTBUU C HOPMaMIM NpaBa NOPOXKXAAET KOHKPETHOE NpaBoBOe nocsencTeme
(topngnyeckmmm momeHT) [17, . 19].

HaHHble (baKTbl UMEHYIOTCA IPUANYECKUMIN B CUJTY, YHTO OHU 3aKpernJjeHbl B HOpMax
rnpasa: NPsMoO - B rmnoTese, KOCBEHHO - B AUCNO3ULUUN NN CaHKLUUW. B MOMEHT
NnosiIBNEHUSA PAaKTOB, YKAa3aHHbIX B rMnoTe3e HOPMbI, AaHHAas HOPMa HaYHeT OenCcTBOBaTb,
COOTBETCTBEHHO, INLA, ABASOWMECH agpecaTaMn HOPMbI, HAAENATCS NpaBamMn n
obs3aHHOCTAMMN, Ha3BaHHbLIMK B ee Ancno3numm [26, c. 65].

MOMMMO 3TOro, PakThbl UMEHYIOTCS IOPUANYECKUMN, €CNIV BMECcTe C HOpMaMu npaBa OHU
06yCIOBINBAIOT KOHKPETHOE CoAep>XaHne oTHoLeHn. K npumepy, 06beM npas u
06a3aHHOCTEN NpoAaBLa U NOKynaTess onpenenseTcs He CTOJIbKO HOpMaMu
rPak[AaHCKOro npaBa, CKOJIbKO COBMECTHbIM IOFrOBOPOM MeXXAy CTOPOHaMU, KOTOPbIN
SIBNSIETCSA IOPUANYECKUM (haKTOM.

Kak y>xe oTMe4anochb, B lOpNONYECKON HayKe AOMUHUPYET TOYKA 3PEHMUSA, 4TO
lopuanyecknin hakT npencrtaBnseT cobon o6CTOATENBCTBO, C KOTOPbLIM HOPMbI NpaBa
CBA3bIBAlOT BO3HMKHOBEHME, NU3MEHEeHNe 1N NpeKpalleHne npaBooTHoWeHNA. Tak, M.U.
AbnynaeB n C.A. KoMapoB onpenenstoT opuandyeckme hakTbl KaKk KOHKpPETHbIe
hakTn4yeckne Xn3HeHHble 06CcTOATENLCTBA, C KOTOPLIMM HOPMa NpaBa CBA3biBaeT
BO3HUKHOBEHWE, U3MEHEHME NN NPEeKpaLLleHMe NpaBooTHoweHns [8, c. 187].

M.M. ArapkoB noj lopnan4eckmm pakToM NoHMMaeT PakKT, C KOTOPbIM 3aKOH CBA3bIBaeT
BO3HUKHOBEHME, U3MEHEHME N NpeKpalleHne npaBooTHoweHun [9, c. 237].

A.B. Bacnnbes Ha3blBaeT opnanvdeckuMm akTamMm yKasaHHble B 3aKOHe KOHKpeTHbIe
hakTnyeckne obcToATENLCTBA, C KOTOPbLIMN 3aKOH CBA3bIBAaE€T BO3HUKHOBEHME,
N3MeHeHne 1 NpekpalleHue npasooTHoweHun [18, c. 304].



H.N. MaTy30B 1 A.B. Manbko onpeaensaioT opnandeckme akTbl Kak onpeneneHHble
XXN3HEeHHble 06CcToAaTeNbLCTBa (YCN0BUSA, CMTyauumn), C KOTOPbIMU HOPMbI NpaBa
CBAA3bIBAOT BO3HUKHOBEHMWE, MpeKpaLleHne ninm n3MeHeHne npaBooTHoweHuN [36, C.
325].

Mo MHeHnto M.A. Po)XXKOBOW, topnandeckme pakTbl B rpa>kgaHCKOM npase cneayet
onpenennTb Kak peasibHble XXN3HEHHble 006CToATeNbCTBaA, C MPABOBOW MOOE/bIO KOTOPbIX
rpa>k4aHCKUM MpaBoM CBA3bIBAOTCA onpenesieHHble NpaBoBblie NOCNeACTBMA U
haKTnyeckoe HacTynJeHne KOTOPbIX MPUBOANT K TaKUM nocnenctemsam B obnactu
rpa>k4aHCKO-NMpaBoOBbIX OTHOWeHUN [44, c. 61].

B noHnMmaHum M.A. Po)xKoBown, NnpaBoBas MoAesb 0b6CToATENbCTBaA ABASAETCSH
abCTpaKTHbIM (TUNUYHBLIM) 0BCTOATENBLCTBOM, YKa3aHMe Ha KOTOPOe COAEPXUT HOpMa
HpaBa, N C KOTOPbIM AaHHas HOPMa CBA3bIBAET HACTYMJIEHUE IPUANYECKUX
nocnencTteui. MHavye roesops, NpaBoBas Moaesb 06CToATENbCTBa NpeacTaBnseT cobon
3aKpenJiIeHHbIXW B NPaBOBOW HOPMeE MPOTOTUN topuanyeckoro akTa. NpaBoBasa HopMa He
MOXXET 3aKpensaTb B rMNoTese ykasaHue Ha onpeaesieHHoe XU3HeHHoe
06CTOATENLCTBO, MOCKOJIbKY HOPMbI MpaBa ABAATCA obwmMKn npasuiamu,
paccYMTaHHbIMU Ha HeomnpeaeneHHbIN KPYr UL N HeorpaHU4YeHHOEe KOJINYeCTBO
C/lyqaeB, B CUJ1y 4ero oHuM abCcTparmpoBaHbl OT KOHKPETHbIX C/ly4aeB 1 hopMynmpytoTcs
C y4eToM Mogenun noseneHunsa [44, c. 62].

MNo3numnsa M.A. PO)KKOBOW OCHOBbIBAeTCS Ha TOM, 4TO B onpenesieHnn topuan4eckoro
hakTa cooep>XnTCcs BHyTpeHHee nNpoTmBopeydme. To4YHOe cnefgoBaHne emMy, € TOYKU
3peHNS aBTOpa, MOXET NpuUBECTU K abCcypaHOM CMTyauunun, Npn KOTOPON HOPMOW NpaBa
He yCTaHaBJ/IMBaeTCS MoAeNlb 06CTOATENbCTBA, @ MEPEYNCNAIOTCA BCE XXU3HEHHbIE
obcToATENLCTBA, KOTOPbLIE K ONpeaesIeHHOMY BPEMEHU O0/KHbI MPOU30MATU, U
BbI3bIBAOTCHA UX lOpnanNYecKmne nocnencTBus.

K BbiIckazaHHOMY M.A. PO)XKOBO MHEHWIO MPUCOeANHUINCL N OTPa3nUIN ee B UHbIX
OTpac/sieBblX HayKax Takue uccneposartenun, kak A.X. Maxmnesa, H.A. KapnyHunHa v
HeKoTopble apyrue.

B To xe BpemMa faHHas no3uumnsa bbia noaBep)XeHa Kputmke co ctopoHsl U.[1. HasapoBsa,
CrnpaBensiMBO yKa3aBLIEro Ha To, 4TO NOHATUE lopnanyeckoro pakTta B NoJHON Mepe
cooTBeTCcTBYeT noTpebHocTaM Teopun npasa [38, c. 111].

Mo MHeHuto O.10. KOp4YeHKOo, BONpOC 0 HeOHXOANMMOCTN BKJIIOHEHNSA B onpejeneHue
topnanyeckoro pakTta peasibHOro U naeasibHOro MOMEHTOB ABJIAETCA, MO CYTH,
BO3BpalleHnem K obcyxaeHuto, nMmesLleMy MecTo B KOHLe XIX Beka. [1o0 MHeHuIo aBTopa,



OaHHbIV BOMPOC Bbl/1 CHAT HAaYKOW, TaK Kak COBpeMeHHOoe onpenesieHmne lpnan4eckoro
hakTa cooep>XnT yKasaHue Ha To, 4TO 3TO peasibHoe 06CToATEeNbCTBO, C KOTOPbIM
HOPMOW NpaBa CBA3bIBAETCA ABMXKEHME NPaABOBOro oTHoweHns. CobCcTBEHHO, OTMeYaeT
O.10. KOp4eHKo, OTCYTCTBYET NpUHUUNMaNbHAgA pa3HuLa B TOM, C MPaBOBOM MOLESbIO
obcToATENbLCTBA, COAEPKALLENCS B HOPME, N C HOPMOW NpaBa, yYKa3biBaloLWen Ha
onpeneneHHble 06CcToATENbCTBA, CBA3bLIBAETCSH BOSHUKHOBEHMNE, NU3BMEHEHNE U
npekpalleHne npaBooTHoOWeEHUA. Bo-nepBbIX, N NMepBoe, N BTOPOE ABAAETCA BTOPUYHbLIM
OTHOCUTENIbHO CaMOro obLeCcTBEHHOro OTHOLWEHUS, BO3HUKAlOWEro He B Ka4yecTBe
CnenCcTBnS YCTaHOBJIEHNSA MPaBOBOro peryamposaHns (NpasoBo Mogesiv UM HOpPMbI
npasa C yKa3aHunem onpeneseHHoro (KOHKpeTHOro) topuan4yeckoro pakta nam ero
0606uieHHOr0 BapmaHTa), a B Ka4yecTBe ero NepBonpuYnHbI, XOTSH HE CTOUT UCKJIKOYaTb U
obpaTHy0 B3aUMOCBS3b, U 00yCNOBNEHHOCTb. BO-BTOpPbLIX, 06@ 3TN NOHATUSA abCTPaKTHbI
(BbICTYNAKOT pe3ysibTaTOM UHTEINEeKTYyasIbHON AesTeNbHOCTU, MpPaBoOTBOPYECTBA).
Ipyron Bonpoc, KakoBa popMynMpoBKa HOPMbl 0 AaHHOM obcToaTenbcTBe. O4eBNAHO,
4YTO Lesb 3aKoHOoAaTeNsa 3aK/4YaeTCsa He B YCTAaHOBJIEHUWN NMOHATUSA paaun MOHATUSA N He
B CJ/IEMOM MepeyncieHnmn Bcex opuandyecknx gakTos (C 3ToM Lenblo Hayka
BblpabaTbiBaeT onpeaeneHunsd, obwme, pogosbie NOHATUSA), @ B MaKCMMaslbHO TOYHOM
OTpa>keHun obLLeCcTBEHHbIX NPOLECCOB, YPEryanmpoBaHnm obLLeCTBEHHbLIX OTHOLWEHWNA,
onpeneneHnn KOHKPETHbIX NpaBua NoBeaeHnsa Ans 4ieHoB obuiecTBa, OCHOBaHHbIE Ha
HaY4HbIX N3bICKAHUAX, KOTOPbIE A0JIKHbI 0becne4ynBaTb MakKCMMasibHO MOHATHOE U
NAKOHNYHOE U3JI0)KEeHNe MaTepurana ons npakTU4eckon aeaTesIbHOCTU 3akoHogaTens
Mo COBEPLIEHCTBOBAHMIO MeXaHM3Ma NpaBoOBOro peryanpoBaHus [54, c. 123].

A.B. l'yauoBa nogvyepkuBaeT, 4TO 3aja4en 3aKoHo4aTe 1 U YYeHbIX ABNAETCS
conocCTaBfieHNEe OEeNCTBUTENbHO CYLLECTBYOLMNX XU3HEHHbIX 06CTOATENLCTB,
obycnoBnmBaoLWnNX BOSHUKHOBEHWE, U3MEHEHWE NN NMPEKPALLEHNE NMPaBOBOro
OTHOLLUEHUSA, N NX OTParKeHne B 3aKOHe WU, HanpoTuUB, MPOrHO3MpoBaHMe NepcneKkTuBs
pa3BUTUSA 06LLLECTBEHHbIX OTHOLUEHU N OTPaXKEHMNE B 3aKOHE peasibHbiX DaKTOB,
KOTOpble MOBJIEKYT WUJIN CMOTYT MOBJIeYb OBUXXEHME NPaBOOTHOLWLEHNS, fa)XKe eC/in B
HavasibHOW CTaauwm 3To byaeT Nnb NPOCTbIM MepevyncaeHnemM oTaesibHbIX PaKToB C
nepcneKkTnBon BblaeneHmsa obuero. 1 BoBce HeBa)kKHO, MPOAOJIXKAET aBTop, byaeTt 3To
yKa3aHune B HOpMe rnpasa Ha «Mofesib 06CcToATeNbCTBAa» UM Ha CaMO «peasibHoe
obcToaTeNnbCTBO». JII06OM U3 AaHHbLIX BapUaHTOB (B CUY TOr0, 4TO OH OTPa)KeH B HOpMe
npasa) byaeT BbICTYNaTb TO/IbKO B Ka4YeCTBE HOPMAaTUBHOW NpennocCbisIK1 AN
BO3HUKHOBEHUS, U3MEHEHUS N NPEeKpaLLEHNS NMPaBoOBOro oTHoweHunsa [27, c. 711].

CnenyeT OTMETUTb, 4TO obpalleHmne K BONMpocy O NpeanochbiyIkax BO3HUKHOBEHUS,
N3MEHEHMNS 1 NMPeKpaLLleHNs MPaBOOTHOLLIEHNA B KOHTEKCTe nccienoBaHus npobnem



AVNHAMUKW MPaBOOTHOLLEHWI MO3BOJINAO OTEYECTBEHHbLIM Y4EHbIM CAeNaTb BbIBOA O TOM,
4yTO cnenyeT Npu3HaTb HEOBXOAMMBIM YCNOBMEM A1 €r0 ABUXXEHUSA Hapsaay C
hakKTn4eckom NpPeanocbISIKON, TO €CTb CaMUM LOPNONYECKNM (PAKTOM, Hanm4vume
HOpMaTMBHOM Npeanocbiyiki - No O.A. KpacaB4MKOBY - «HOPMaTUBHOWN U
npaBocybbekTHOW Npeanocbinok» [34, c. 79], no P.A. XaHHaHOBY - «HOPMaTUBHbIX
ycnosum» [50, c. 46], no B.B. NcakoBy - «lopnanyecknx nam HoOpMaTUBHbIX YCNOBUN» [32,
€. 96], no KO.K. Tonctomy - «abCTpaKTHbIX WM obLKMX Npeanocbisiok» [48, c. 521].

C 3TMM, Ha Haw B3rnag, HeobxooMMo CornacuTbCsa U NMPU3HaTL, 4TO coaep)KaHue
HOPMATMBHOW NMPeaAnoCbIKX AOJKHO TOJIKOBATbCHA PaCLLUIMPUTENBHO, C Y4eTOM YPOBHEN
NMpPaBoOBOro peryamposaHumsa (CobCTBEHHO HOPMbI 3aKOHa UM NOL3aKOHHOIO akTa 1
HOpMbI gorosopa). K npumepy, B 4OroBope nocTaBkn, KOTOPLIN NpeacTtaBnseT cobown
CaMOCTOSATEsNIbHbIN IPUANYECKUA (haKT, CTOPOHaAMM NPefyCcCMOTPEHO TakKoe NpaBunio
noBeneHns, Kak BO3SMOXXHOCTb OAHOCTOPOHHEro 0TKa3a OT ucnosHeHus obasatenbCcTBa.
NMocnenHWN Tak>Xe BbICTYMaeT B Ka4eCTBEe CAaMOCTOSATEs/IbHOro lopnanyeckoro pakTa -
OLHOCTOPOHHEN caenku. Nos3muma OTHOCUTESIbHO NPU3HaHUA OTKa3a O4HOCTOPOHHEN
CAenkomn BbiCKasaHa B M. 50 MNocTtaHoBneHuns MNMneHyma BepxosHoro Cyga P® Ne 25 «O
MPUMEHEHUN CydaMN HEKOTOPLIX MOJSIOXKEHNI pa3aena | YacTn nepBon Mpa>kgaHCKOro
Kogekca Poccunckon depepaunm» ot 23.06.2015, B KOTOPOM NepeymncsieHbl OTAesbHble
BUAbl CAENIOK, B TOM 4YMucCNe 0AHOCTOPOHHUI OTKa3 OT ucnosHeHusa obsazatenbcTsa [5].

Be3ycnoBHO, HacTynneHne nMbo npekpalleHne onpeneseHHoOro puLNYecKoro akTa,
ocyuiecTBsieHne CybbeKTUBHbLIX NpaB u/unm obaszaHHocTen cybbekTa, npnobpeteHmne nm
onpeneneHHbIx 6bnar n/unm oTkas oT HUX BNEKYT NU3MEHEeHne yCJI0BUIA ero
XXU3HeOesaTeNnbHOCTN, ero NpaBoBOro CtaTyca, MPaBoOBOro NOJIOXKEHUSA, KOTOpPbIE YXKe
camu no cebe cny>xaT HOPMATUBHbLIMUN YCIOBUAMU BCTYMNEHNSA B Apyrme
NMPaBOOTHOLLUEHNS, TEM HE MeHee, 3TO BTOPUYHbIE UJIN BTOPOCTENEHHbIe NoCNenCcTBUSA
OBVKEHNS NMpaBoBOro OTHOLEHNA. YKa3aHne Ha HUX B AePUHNLNN IoPULNYEeCKOro
(paKTa, C To4kUK 3peHnsa A.B. lN'yaLoson, BaevyeT pasMbiTMe CaMOro TeEpMUNHA
«topuanvyecknin pakT», BbloesieHNe HEeCYLLEeCTBEHHbIX A1 XapaKTEPUCTUKUN CYLLLHOCTN
topnagnyeckoro akTa 4ept [27, c. 73].

Cy6beKT BCTYMaeT B Kakoe-1nmbo 061eCcTBEHHOE OTHOLWEHME HEe C Lesbio MoJlyYeHuns
NPaBOBOro CTaTyCa Kak TaKoBOro, He C Liefiblo peaniv3aLnm rpa>kaaHCKom
NPaBoCYObEKTHOCTM N fa)Ke He C Lieiblo 3alnTbl HapYLLIEHHbIX UK OCNapuBaeMblX
CybBbEeKTMBHbLIX MpaB, a C Lesiblo peannsaumm cobCcTBeHHbIX NoTpebHoCcTEN.

Takum obpa3oMm, opmnagnyeckue akTbl NpencTasnsatoT cobon onpeneneHHble
coumanbHble 0b6cToATENbCTBA (AencTBMA, COBbLITMSA), Bbi3biBatoWMe HACTYMIEHNEe



onpefeneHHbIX NpPaBoOBbIX NOCAEeACTBUN: BO3HUKHOBEHNE, NMpekpaLleHne nim naMeHeHue
NpPaBoOOTHOLWEHNN. 1eNCTBNA y4aCTHUKOB 0OLLLEeCTBEHHbIX OTHOLIEHW, HanpaBieHHbIe
Ha BO3HMKHOBEHME, U3MEHEHME N NpekpaLleHne npaBooTHowWeHUs, TpebyoT
HanpaB/IeHHOCTN N HA BO3HUKHOBEHME N/Nn npekpalleHue npas n obaszaHHOCTeN, a
CNOXMBLUEECH B HayKe TOJIKOBaHME 1opnandeckoro pakta Kak obCcTosaTenbCTBa, C
KOTOPbIM HOPMOM 3aKOHa CBA3bIBA€TCS BO3HUKHOBEHWE, NU3MEHEeHWe 1 npekpawleHue
NPaBOOTHOLLUEHU OTpa>kaeT CyLleCTBEeHHbIe YepTbl JaHHOW KaTeropuu, rnokasbiBaeT ero
POJib U 3HAYEHMEe B MeXaHM3Me NPaBOBOro peryanpoBaHus obLLeCTBEeHHbIX OTHOLWEHUA U
oTaenseT akTbl opugnyeckn bespasnnyHole (Te, C KOTOPbIMU NPaBOM (3aKOHOM) He
CBA3bIBAOTCA Kakme-nnmbo nocnencTens) oT OpuanNyeckn 3Ha4ymmblx (CobCTBEHHO
topuanyeckme PakTbl).

rMABA 2. BEUCTBUE N POJIb IOPUOUNYECKUNX
DAKTOB B IPPAXKXAAHCKOM INMPABE

2.1 MecTo lopuaunyeckux (pakToB B pa3peLueHumn
rpa>kgaHCKoO-NMpaBOBbIX CMNOPOB

Ba)kHbIM ycrioBuem gns o6 beKTUBHONO PACCMOTPEHUS U pa3peLLleHns rpakaaHCcKo-
NpPaBOBbIX CMOPOB ABJISETCS YCTAHOBJIEHNE OTAEbHbIX OPUANYECKUX (PaKTOB,
OTHOCSAWMXCA K aeny. bes TwaTenbHOro nccaenoBaHmnsa CyaoM pUanNYecknx akToB Nno
[eNly HEBO3MOXXHO OOCTUXKEHNE Lenen NHCTUTYyTa NpaBocyauns.

MNon rpa>xAaHCKOo-MpaBoBbIM CMOPOM MPUHATO MOHUMAaTb KOHQIMKT UM pa3Horiacue
CTOPOH OTHOCUTEJIbHO B3auUMHbIX NpaB U o6sa3aHHOCTen. B Hanbonee yncrtom smae crop
NPOSIBNSAETCA KaK OTpULLAHME KOHTPareHTOM MpaBOBbIX NPUTA3aHUNA CTOPOHbI.
KoHTpareHT nnmn BoobLie onpoBepraeT cnopHoe cybbekTnBHOE NpaBo, Uan CCbllaeTca
Ha npasonpensaTcTByloWwme NMbo NpasonorawatwLne obCcToaTeNbLCTBa, KOTOpbIE AesatoT
npaBonNpuUTA3aHNE HUYTOXXHbLIM (HECOCTOABLUAACA CAefika, NoCTaBKa NpoayKLumn
HeHaasiexxallero Ka4yecTBa, UCTeYeHne Cpoka NMCKOBOW AAaBHOCTU 1 T.4.). WHa4ve rosops,
obe CTOPOHblI aKTUBHO OTCTauBalOT CBOU NHTepeckbl. OA4HAKO CNop MOXeT uMeTb 1 bonee
CKpPbITbIW, 3aByaJIMpOBaHHbIM XapakTep. Hanpumep, LOIXKHUK He OTpuLaeT CBOEN
0053aHHOCTIN, HO BCAYECKMN YKJIOHAETCH OT €e UCMOJIHEHUS, CCbIIAsACh Ha TaXenoe
NMYLLLECTBEHHOE NoJI0XKeHne, 6ose3Hb 1 T.M.



Cnop He BO3HMKaeT B C/ly4yae peasin3aumm yrnpaBoMOYeHHbIM JINLLOM CBOEro
CybbekTMBHOIo nNpasa B 04HOCTOPOHHEM nopsake, 6e3 obpaweHns B kakme-nnbo
IOPUCOANKLUNOHHLIE OpraHbl. [TpnMepamm 3ToMy ABAAKOTCA caMmo3alwmTa npaea (cT. 14 MK
P®), yoep)xaHne nmyuiecTsa A0OJIKHUKA B CHET noraweHns 3afo/mKeHHocTun (cT. 359 MK
P®) n apyrve npefyCcMoTpEHHbIE FPpa>KJaHCKNM 3aKOHOA4ATeNbCTBOM Ciyydaun [24, C.
202].

Takum obpa3oM, cnop ABNAETCSH HE NPOCTO pa3HOrjacMeM CTOPOH OTHOCUTENIbHO
B3aMMHbIX NpaB 1 06s13aHHOCTEN, a pa3HOr1acnuaMmn, HeyCTpaHUMbIMU B OIHOCTOPOHHEM
nopsiake uam TpebyrLwnMmn pUCOMKLNOHHOIO BMELLIaTeNbCTBA B CMY 3akoHa. Cnop
npencTaenseT coboit HeobxoaMMyO NPEANOChINKY AN BO3OYXAEHUS NCKOBOTO
npoun3BoACcTBa. Kak npaBusio, yxxe camo obpalleHne B cy npearonaraeT Hanyme
crnopa.

OTnpaB/sieHNe NPaBoOCyAns B Ka4eCTBe CJIOXKHOIro lopnanyeckoro npouecca, 6e3ycnoBHo,
obnapaeT cBOMCTBaMU CUCTEMBI. Icxoasa N3 CyLHOCTM npoueccyanbHbIX
MPaBOOTHOLLUEHWA, MOXXHO CKa3aTb, YTO peryamposaHme cynebHoro npouecca,
BO3HMKAOLLLEro MO KOHKPETHOMY [iesly, OCYLLEeCTBASETCA He OTAEIbHbIMXA HOPMaMu
nMpaBa, Kak 3TO NMPONUCXOAUT MaTepuasibHO-NPaBOBbIX OTHOLLUEHNAX, @ Ka)KAbl pas3
3a4eNCTBYeTCA BCS OTpac/ib MPOLEecCyasibHOro npaBa, C MOMOLLbIO KOTOPOM Cy A
yCTaHaBAMBaET UeNbln paa PakTU4eckmx o6CToaTenbCTB, TO €CTh OPUANYECKMX
dhakToB. Taknm obpa3omM, 0OCHOBHaAA Lesb cyaebHoro npouecca 3akan4aeTCcs He CTONIbKO
B €ro HOPMAaTUBHOM O(DOPMJIEHUN, CKOJIbKO B YCTAHOBIEHNMN OPNANYECKNX (DAKTOB MO
neny, oCHOBbIBasiCb Ha KOTOpPbIE, Cyl BbIHECET 3aKOHHOEe 1 060CHOBaHHOE pelleHune [25,
c. 62].

Ecnu HopMa (NpaBoBas, MOpasibHasA, pesiMrno3Has u T.4.) npeacrtasnaet cobon
yCTaHOBJIEHHOE (OpraHoM BsacTW, oOLWECTBOM, penurven v T.n.) NnpaBunao NOBeAEHMUs, TO
eCTb CyObEeKTUBHYIO KaTeropuo, To akT BHE 3aBUCMMOCTU OT BOCMAPUATUSA €ro Co Yyesno-
BEKOM sBNAeTCA abCoNOTHO 0O bEKTUBHBLIM, COBEPLUEHHbLIM (hparMeHTOM peasibHOCTW.

Bcskasa HopMa, Bkato4Yas Taby (CTporunm 3anpeT Ha OCyLWeCcTBAEHUE TOro Nan NHOro
nencTeus), MoXXeT BblITb ynpasaHeHa nan n3MeHeHa, HO PakT Bcerga octaHeTcs
haKTOM.

YcTaHOBEHME IopuaAndYecknx akToB, OTHOCALLNXCA K Aeny, obecrneymBaeT ycnewHoe
PaACcCMOTPEHNE 1 pa3peLleHe HaxoasLerocs B NpoM3BOACTBE cyaa Aena rno
rPa’k[aHCKO-NpaBoBOMY criopy. Tak, CBOEBPEMEHHOE 1 NMPaBUIbHOE PAaCCMOTPEHNE U
pa3pelleHne rpaXkKJaHCKUX Aen ro 3aluTe HapyLeHHbIX UM oCnapuBaeMbixX Npas,



cB0OOA N 3aKOHHbIX MHTEPECOB rpakaaH 1 opraHusaunin, obecnevyeHne cnpaBeasMBoro
nybnnyHoro cyaebHoro pasbupaTtensCcTBa B pa3yMHbI CPOK HE3aBUCUMbIM U
becnpuncTpacTHbIM Cy0M HEBO3MOXXHO 63 yCTaHOBIEHUSA IOPUANYECKUX DAKTOB,
nMerLwmx oTHoweHne K geny [13, c. 8].

Bonbluas ponb NPUHAONEXUT OPUANYECKMM (haKTaM B AOKa3bIBAHUM NO3ULUN CTOPOH
npoLecca. B cywHocTun, Bcs cTaams cynebHoro paccMoTpeHus gesla coctout B cbope
CylOM CBeZleHM O IPUANYECKNX PakTax, Ha KOTOPbIX OCHOBAHbI AOBOAbI CTOPOH, Ha
nocsienyoLemM 3Tane paspeLlleHmns nena CyoM OLLEeHNBAOTCS 3TN CBEAEHMNs Ha OCHOBe
npencTaBJ/IEHHbIX CTOPOHAMUN [0KA3aTeNbCTB, YTO CNOCOBCTBYET BbIHECEHUIO
CnpaBeanmMBoro n 06 EKTUBHOMO peLleHns.

He cny4anHO npoueccyanbHoe 3aKoHo4aTeNbCTBO Poccunckonm denepaumm COoepXXnT
Lesnble rnasbl, yCTaHaBAMBaOWME NOPAAOK NpeaoCcTaB/ieHNa OKa3aTeNbCTB
topuanydeckux pakTos (rn. 6 MK P®, rn. 7 AlNK PO).

KOpunanyecknm paktaMm B MEXaHU3Me LO0Ka3biBaHUA NO rpa)kgaHCKUM aesiam
npUHagnexxnT aBosikasa posb. C 04HOW CTOPOHbI, OHW ABNSAIOTCHA NPaBOBbLIM CPEACTBOM,
nocpeacTBOM KOTOPOro MPOUCXOONT YCTaHOBNEHME (haKTU4eCknx obctoaTenbCTB Aena.
C opyrown CTOpPOHbI, yCTaHOBIEHNE OpUaANYecKnx pakTos, obpasylowmnx npegmMeT n npe-
hesnbl LOKa3blBaHUS, BbICTYMaeT KOHEYHbIM pe3ysibTaToOM AeATeNIbHOCTN MeXaHn3Ma
JoKa3biBaHMA [20, c. 36].

HNencTBnsa y4aCTHUKOB A0Ka3aTeIbCTBEHHON OeATENIbHOCTU MOryT BbiTb MPaBOMEpPHbIMUN
nnn HenpasoMepHbIMU. MNMpeacTaBnifeTca cnpaseniMBbiM MHeHUe M.A. ®oKnHon,
COrjlacHO KOTOPOMY topuUaAnYecKuMnN hakTaMm B Fpa>KJaHCKOM rpouecce MOryT CNYyXUTb
NEeNCTBMA KaK MPaBOMEPHOro, Tak U HEMPaBOMEPHOro XxapakTepa. B kayecTBe npumepoB
HernpaBOMEPHbIX AENCTBUIN aBTOP NPUBOANT JIXKECBNAETENbCTBO, NpeacTaB/ieHne
CTOPOHOM B KAaCCaUMOHHYIO MHCTaHUWIO CyaoB obLien opncamkumm HoBbIX
A0Ka3aTeNbCTB NPUN HAaNYMN BO3MOXHOCTU Y AaHHOW CTOPOHbI MPeACcTaBUTb 3TH
AOoKa3aTeNbCTBa B Cy4 NepBON MHCTaAHUWUN, OTKa3 OT NpeacTaB/ieHnsa goKa3aTeNbCTB No
3anpocy cyna un 1.4. [49, c. 440].

FOpnanyeckumy akTamu B Ka4ecTBe d/1IeMeHTa MexaHu3Ma [10Ka3biBaHUs B
rpa>kZlaHCKOM MpoLecce onpenenseTcs AMHaMUKa A0Ka3biBaHWSA. 3TO
pPacnpocTpaHsaeTcsa Kak Ha NocsieoBaTeIbHOCTb CMEHbl 3TAanoB A0Ka3biBaHUSA, TaK M Ha
OCYyLLEeCTB/IEHE [0Ka3blBaHUA Ha OTAEJIbHbIX 3Tanax rpa)kaaHCcKoro npoLecca.

3Ha4vYeHne puanveckux hakToB NpefonpenesieHo X CBA3bI0 CO BCEMU 3/IEMEHTAMMU
MexaHM3Ma foKa3biBaHUA. C MOMOLLbIO lOpnanYeckmx GakToB peasn3lyoTca npaBa u



06583aHHOCTN CyObEKTOB A0Ka3blBaHNSA, 3aKPENJIEHHbIE HOPMaMN FPa*K4aHCKOro
npoLueccyanbHOro npaea. B ganbHenweM KOHKpPeTHble AeNCTBUSA CYyObEKTOB AOKa3biBa-
HWSA, HanpaB/eHHbIE Ha peann3auunto npaB n o6sa3aHHOCTeN, 0OyCcNoBANBAIOT
BO3HUKHOBEHME HOBbIX IOPUANYECKUX NpoLeccyalibHbIX hakToB. be3 opunanyeckmnx
haKTOB MexXaHN3M A0Ka3blBaHUA HE MOXXET AENCTBOBATb, MOCKOJIbKY MMEHHO OHU
NPUBOAAT YKa3aHHbI MEXaHN3M B AeNcTBMe. B 3TOM 3ak/ito4aeTCa nX OCHOBHOE
3Ha4YeHne B MexaHu3Me A0Ka3biBaHUA No rpakgaHckum genam [49, c. 444].

FOpunandeckmne pakTbl onpenensioT cneyndnyeckme ocobeHHOCTN A0Ka3biBaHUSA B
rpa>kK4aHCKOM npoLecce, oTpakasd poJib NPUHUUMNOB ANCMO3UTUBHOCTU U
COCTA3aTEeNIbHOCTM B J0Ka3blBaHUN MO FrpaKgaHCKoMy aeny. Hanpumep, XxooaTancTeo
OLHOM N3 CTOPOH 06 nctpeboBaHnM BELLECTBEHHOIO UM MNCbMEHHOI0 AOKa3aTelbCTBa
(4. 2 cT. 57 ITTIK P®) npencrtasnseT cobon lopnanyecknin pakT, KOTOpbIM onpegenseT
DEencTBuMA cyna, CBA3aHHble C nCTpeboBaHMeM AoKa3aTesNIbCTB HEMNOCPEACTBEHHO NN
nocpencTBOM Bbla4yn CTOPOHE 3anpoca A1 NoNy4YeHMa AoKa3aTesibCTBa.

MpoLueccyanbHas AesTeNbHOCTb A0/I)KHA 060CHOBLIBATLCS lOPUANYECKUMN DaKTamMun, B
X0/4e rpa>1aHCcKoro n apbuTpa>kHOro NPoLLeCccoB NMPOUCXOANT OCYyLLECTBAEHME
NpaBoCyAuns, 3aTParnBatoLLEero MHTepechl rpakaaH, pnandyecknx nuu, obuiectsea. B
CUNy 3TOro npoueccyajbHble 0eNCTBUS, BKJIOYAsi CBsiI3aHHbIe C JOKa3blBAHUEM, OOJ/IKHbI
OblTb 060CHOBAHHbLIMM.

M.A. ®oKMNHa BblgenseT cnegywLime ocobeHHOCTH opngn4ecknx akToB B MeXaHU3Me
OOKa3blBaHUA MO rpa>XaaHCKOMYy Oesy:

1. B KavyecTBe haKTOB, NOPOXKAAKOLWMX NpaBoOBble NOCAeACTBUSA, MOrYT BbICTynaTb
NCKJIOYNTENbHO AENCTBUS NINL, KOTOPbIE ABAAIOTCA Y4aCTHUKAMU O0Ka3biBaHMUSA.

2. DencTtBuAa cyga v Apyrnx y4aCTHUKOB AOKa3blBaHUA, NMpuBoasLLmeE K
BO3HWKHOBEHWIO COOTBETCTBYOLWMNX MPAaBOOTHOLLEHUA KU NpeacTaBasowme cobon
cnocob peanmsaumnn cybbekTUBHbIX NpaB 1 06a3aHHOCTeN (lopnanvyeckme GakTbl),
pernaMeHTUpyTCAa HOpMaMK NpoLeccyasibHOro U MaTepuasibHOro rnpasa.

3. MNocnenoBaTeNbHOCTb HACTYMJIEHUSA LOPUANYECKUX PAKTOB YCTaHOBJIEHA HOPMaMU
rpa>kK4aHCKOro npoLueccyasibHOro rnpasa v onpeaeneHa uesnsaMmm goKasbiBaHUA U
cynonpousBoacTea B uenom [49, c. 445].

HeobxoanmMo OTMEeTUTb, 4HTO HEYCTaHOBJIEHME CYAO0M lopMnanyeckoro akTa
(ropnanyeckoro coctaBa), Ha KOTOPbIN CCblIIAeTCs O4HA U3 CTOPOH, CY)XXUT OCHOBaAHMNEM
0N OTKas3a oT yaosaeTBopeHnda ncka (4. 1 ct. 196 INniK Po).



B KayecTBe npnmepa HeyCTaHOBJIEHUSA CYy40M IOPNONYeCcKoro pakta, MoOXXeM NpuBecTu
anennsunoHHoe onpeaeneHne Bonoroackoro obnactHoro cyga ot 14 mapta 2018 r. Ne
33-858/2018 [7] no KOTOpOMY anenasauMOHHbIN Cy YCTAaHOBWI, YTO B HapyLweHune 4. 1 CT.
196 I'MK P® cyaom He onpefesieHbl YKa3aHHble cBeaeHnsa 06 nMyLecTBeEHHOM
MOJIOXKEHUN OTBETYMKA B Ka4eCTBe Ipuanyecky 3Ha4nMMbiX 48 npaBusibHOro
pa3pelleHns crnopa, U, COOTBETCTBEHHO, HE NOJTY4YU/IN NMPaBOBOW OLLEHKN Cyaa.

TeM He MeHee, MPMHUMasa BO BHUMaHME yCTaHOBJIEHHbIE 06CTOATENbCTBA, @ TakXe
KPUTNYECKN OLLEHMBAsA Hannyme OONroBbix 0683aTeNbCTB Yy OTBETHYUKA U €ro Cynpyru,
KaK He MMelLWmnx 3Ha4YeHne 019 XxapaKTepUCTUKN HeYyLOB/IeTBOPUTESIbHOIO
NMYLLLECTBEHHOIO NONIOXKEHUSA OTBETYMKA, cyaebHasa Konnermsa nosaraeT, 4TO OCHOBaHMUA
ONs CHUXKEHMA cyMMbl yuepba, Nnpu4nHeHHOro He3akoHHOW Bbipybkown neca
OTCYTCTBYIOT, @ MPUMEHEHME CyA0M NepBON MHCTAHLUNN NOJIoXXeHun cT. 1083 MK PO,
ABNAeTCs He0OBOCHOBAHHbIM.

B 2010 r. B HayKe rpa>xgaHCKoro rnpasa paclwmMpuica noaxon K NOHATUIO IOPUANYECKOro
akTa. Tak, B paMKax Teopumn ropngmndecknx aktos M.A. PO)XKOoBa BBeJia NMoHATUE
rnpoueccyanbHOro pakTta. B npeanoxeHHoOM aBTOpoOM onpeaeneHnn noHATUS
npoueccyanbHOro pakTa nogpasymeBaeTca obbeanHeHne cnefyrowmx Npu3HaKoB:

1) 3aKpensaeHne B HOpMeE MpoLecCyasibHOro npaBa abcTpakTHOM Moaenn aencrtemsa nmbo
6e3nencTeuns, C oCyLleCcTB/IEHMEM KOTOPOro CBA3bIBAKOTCA T€ UM UHbIe NpouenypHble
nocnencTeus,

2) haKTn4eCckoe ero coBepLueHune;
3) BO3MOXXHOCTb CAMOCTOSATEJ/IbHOIr0 MOPOXAEHNSA NpouefypPHbIX MOCNeACTBUN.

Taknm obpa3om, npoueccyasbHbl (hakT aBTOp onpefenseT Kak peajibHoe AeNncTBue
(bespencTeune) ydacTHMKa cyaebHoro npouecca, C NpaBoBON MOAEbIO KOTOPOro
npoueccyanbHbIM NPaBOM CBA3bIBAOTCA T€ WIN NHble NpouenypHble nocnencTemsa [44, c.
82].

HeobxoanmMoCTb BBEAEHUSA TEPMUHA «MpoLeccyanbHbin pakT» M.A. Po)XKoBa 06bACHAET
MPUHUWUMWANBbHBIMU Pa3INYnAMM FpakKgaHCKOro 1 npoLeccyasbHoOro npasa u
MPaBOOTHOLLUEHNIN, HEAOMYCTUMOCTbIO OTHECEHUS CODbITUNM K NMpoueccyasibHbiM paKTaMm
[44, c. 84].

OpnHako U.[. Ha3zapoB cH4MTaeT yKa3aHHY NO3nLuio COMHUTENbHOW. [To MHEHUIO aBTOpa,
OCyLLeCTBJ/IEHME MpoLEeCcCYyasibHbIX Aenctemn (bespencTens) asnaetcs 6e3ycnoBHbIM



MPaBOM Ka)XA0ro y4aCcTHUKa rpakgaHckoro npouecca (ct. 35 MK P®). CnepoBaTenbHO,
ncxoas U3 CyWHOCTU NpoueccyasibHbIX OTHOLWEHUA, peann3auns CTOpoHaMy CBOUX
npoueccyajbHbIX NMpaB - 3TO eAUHCTBEHHOE OCHOBaHMe BO3Oy>XOeHNs CyaoM
NnPOW3BOACTBa MO onpenesieHHoOMY Aeny, ero pacCMOTPeHUs 1 paspeweHus. Tak, muo,
Yybe npaBo ObINO HapyLWeHOo, MoXXeT 06pPaTUTLCA B Cy C UCKOM O 3alUuTe HapyLUeHHOro
npasa (cT. 131 MK P®) nan e He BOCMNoJ1b30BaTbCH AAaHHbIM MPaBOM; MU0,
ABnsgoLeecs y4aCTHUKOM NPon3BoACTBa MO Aesly, MOXXeT X04aTauCTBOBaTb O BEAEHUNM
ero gena B cyfe 4yepes npeactaBuTens nan Bectu ero JiIn4Ho (cT. 48 MK PO); ncrteu
MOXXeT B II06ON MOMEHT [0 BblHECEHUS CyAeDbHOro peleHmnsa 0TKasaTbCa OT UCKaA,
N3MEHUTb ero npeaMeT Ui oCHOBaHME, U3MEHUTb pa3Mep UCKOBbIX TpeboBaHUN B
CTOPOHY YBEINYEHNA UNN YMEHbLUEHNS, NTMBO He coBepLUaTb NepevYncieHHbIe
npoueccyanbHble gencteuns (ct. 39 INMK P®) [38, c. 111].

YcTaHOB/IeHNe MOMEeHTa CyLeCTBOBaHUSA lOpNaANYeCcKoro gakta MnMeeT Ba)KHoe 3Ha4YeHune
B I'IpaBOI'IpI/IMeHI/ITeJ'IbHOI7I npakTuke. Hanpumep, onsg HasHavdYeHUs NeHCUN rpa>kgaHNHy
HeobxoanMo noaoTBepAnNTb cBOW pr,EI,OBOVI CTaX, 0QHaKO B CJly4adX, KOrga Takoe
nogreep>xXpneHme no pasjnydHblM nNpn4iMHaMm HEBO3MOXXKHO nmnbo B
NnpaBoyCTaHaBJZIMBalOLWNX OOKYMEHTaxX Obln gonyuweHbl owmnbKn, NCNnpaBuUTb KOTOPbLIE
HeT TeXHNYEeCKOWN BO3MOXXHOCTU MN3-3a npekpaweHnsa CyiecTtBoBaHA npeanpuaTnA,
oonycrtmseLiero OLIJVI6Ky npun BHeCEHNN OaHHbLIX B TPYOOBYO KHUXXKY NN NHON
I'IpaBoyCTaHaBJ'II/IBaPOLLI,I/IIZ DOKYMEHT, YCTaHOBJIeHNe lopuandeckoro akrta
OCyLLEeCTBIAETCA B Cyﬂ,86HOM nopsanke.

Hanpumep, 30 mas 2011 roga K. o6paTmnncsa B panoHHbIN cya ACTpaxaHCcKon obnacTtu ¢
3asBsieHneM 06 ycTaHoBNEHUN haKTa NMPMHAANEXHOCTUN TPYA0BON KHUXKKN. OCHOBaHNEM
ansa obpaweHnsa B cyn Mocay»Xua oTKkas TeppuToprasbHOro opraHa NeHcnoHHoro oHaa
Poccuninckon depgepaunu B NPUHATN AOKYMEHTOB A5 Ha3HAYeHUs TPy 4OBOW NEHCMU MO
CTaApOCTW B CBA3N C HECOOTBETCTBUEM €ro MMEHWU 1N 0TYEeCTBa, YKa3aHHbIX B TPY40BOM
KHWXKe, AaHHbIM nacnopTa rpaxaaHnHa Poccnnckon depepaunm n BOEHHoOro bunera.
3aaBuTENb YKa3as, YTO oWnbkKM He MoryT BbITb NCMPaBiEeHbl BO BHeCyaebHOM nopsgke
Mo NPUYMNHE NpPeKpaLLEHNA OeATeNbHOCTM OpraHn3aumnn. PelleHnem panoHHOro cyna
AcTpaxaHckon obnactum oT 5 unonsa 2011 roga [15, c. 18] 3aABneHne yooBIeTBOPEHO.

YKa3aHHbIN npuMep 060CHOBLIBAET Ba>XHOCTb YCTAHOBJIEHNS MOMEHTa CyLLLECTBOBaHUS
lopnanyeckoro pakta B HaCTHOCTU, KaK M BaXKHOCTb YETKOW periaMeHTaumm
lopUANYeCcKMUX aKTOB B FPa>KAaHCKOM MpaBe B LEJIOM.

CylwiecTBys B onpeneneHHOM BPeMEHU, PUANYECKNN PaKT CyLLeCTBYEeT 1 B
onpeneneHHoM mecTe (NpocTpaHcTBe). Moa cpenon obnTaHma lpuonyYeckoro dakTa



NMOHMMalOT ornpeanesieHHyr MeCTHOCTb NJIN ornpepnesieHHoe COCToAHne cobbiTUA. Cpeﬂ,a
obuTaHnga IOPNONYECKOro hakTa MOXeT ObITb YCTaHOBJIEHO 3aKOHOOATEJIbHO, NYyTEM
npuHATME CooTBETCTBYIOLWLEero peweHma KOMneTeHTHbIMN OpraHaMu.

OnncaHHbIe BbiWe NpoueccyaibHble 4eNCTBUS NOAYNHAKTCA opMyne:
1) ycTaHOB/IeHHas 3aKOHOM Moaenb obcToAaTenbCTBa (AencTeune, besnencTeune);

2) HacTynJaeHne yCTaHOBJIEHHOIO 3aKOHOM 0bCcToATEeNbCTBa (MoAavYa UCKa, 3asaBeHne
Xo[aTancTBa O BeeHUN aena Yyepes npencraBuTtens, 0TKas, U3MeHeHne Ucka);

3) HaCTynJIeHne KOHKPETHOro rpnan4yeckoro nocnencTens (8o3byxxaeHne
nMpPon3BOACTBa Mo aeny (octaBneHne 6e3 ABMXKEHUSA, BO3BPAT UCKOBOIO 3asB/ieHNs),
yOOBNIETBOPEHNE XO0AaTancCcTBa (0TKA3 OT ero yAoBJETBOPEHUNS), NPUHATME OTKa3a OT
NcKa (M3MeHeHne NCKOBbIX TpeboBaHMUi)).

CnepoBaTenbHO, KOHCTaTUpyeT W.[. Ha3apos, npoueccyasibHble 0bCcTOATENbCTBA B
MOJIHOM Mepe OTHOCATCS K MOHATUIO «IOpNONYeckKnn hakT», N OMNOJHUTENIbHOE
BBEOEHME MOHATUSA «NpoLeccyabHbin hakT» byaeT nanuwHe [38, c. 112].

Ha Hal B3rnsapg, UCKYCCTBEHHOE pacllMpeHne Teopun iopnanyeckmux pakTtos Ha
CerogHALWHNN feHb HeueslecoobpasHo, Tak Kak MOHATUE «IopUanNyYeckuin akT»
MOJIHOCTbLIO OTBeYaeT NOoTPEOHOCTAM IOPUANYECKON TEOPUN N NPAKTUKN.

Takum o6pa3oM, yCTaHOBJIEHME IOPUANYECKMX DAKTOB MO A€y HE TOJIbKO BbICTyNaeT
Ba>KHENLUMM YyCNOBMEM A1 0O BEKTUBHOIO PACCMOTPEHUS N pa3peLleHns rpaXkaaHCcKo-
NpaBoOBOro crnopa, Ho 1 cnocobCcTBYeT OTMPaB/EHUIO MPABOCYANS B LIEJIOM.

2.2 Knaccudpukauumsa ropuamdeckux aKkTos

CTOUT OTMETUTb, YTO BOMNPOC KJAaCCUPUKaALIMN IOPUANYECKMX (PAaKTOB Kak OTAENIbHO, Tak
N B KOHTEKCTE UCC/IeA0BAHUSA KAaTEroOpumn NPaBoOOTHOLLEHWI Y>Ke Oblsl 06 bEKTOM
Hay4HbIX UccnenoBaHuii. OHaKO, MOCKOJIbKY KiacCUUKALNN IPUANYECKUX (DAKTOB
BO3MO>XHbl MPU Pa3INYHbIX OCHOBAHUAX, UX AafibHeWllee nccnenoBaHne coxXxpaHaeT
HAY4YHbIA MHTEPEC C TEOPETUYECKOW N MPaKTUYECKON TOYEK 3peHuns. No3ToMy u
PacCMOTPMM fanee Te U3 HUX, KOTopble KaXKyTcs Hanbonee 3Ha4YNUMbIMU.

Kak oTMe4vaeT 3.P. PachukoBa, HECMOTpPSA TO, YTO TEOpPUS IOPUANYECKUX PAaKTOB ABJIAETCSH
[0CTaTOYHO KOHCepBaTUBHOW, BONPOC KJaccudunkaunum ropuandecknx gakTos



npoaoJsiKaeT oCTaBaTbCHA BECbMa ANCKYCCUMOHHbIM [43, c. 170]. Kak y>xe 6b1s10 0TMeYeHo,
lopuanyeckme akTbl NpeacTaBasatoT cobor OCHOBY Fpa>k4aHCKO-NPaBOBbIX OTHOLUEHUHN,
6e3 opuanvyecknx akToB NPUMEHEHME FParKAaHCKOro 3aKoHoAaTeIbCTBa HEBO3MOXXHO.
NMeHHO No3TOMY, C HalLlel TOYKU 3peHns, Teopusa ipnanyeckmnx akTos NoO CTeneHu
Ba>XHOCTU SAIBNSAETCHA OOHUM M3 OCHOBHbIX BOMPOCOB Mpa>K4aHCKO-NMPaBOBOMN HaYKW.

Mpobnemy Knaccudukaymm opnamnyvecknx akToB pacCMaTpMBalOT NpeacTaBUTeNmn Kak
obuieTeopeTnyeckmnx, Tak N oTpacnesBbix HayK. MNMpexae Bcero cnengyert onpenennTb, Aas
yero HeobxoanMa Knaccugpmkaums pmnandeckmnx gakTos. Mo mHeHuto O.A.
KpacaB4unkoBa, Knaccudumnkaumns ropnamnyecknx akToB No3BoaseT packpbiTb 06uLyio
KapTUHY, OTpbIBaeT ABJIeHUA opyr OT Apyra, U TeM CaMblM MO3BONASA YBULAETh ABJIeHNE B
CTaTuKe N BbIABUTb onpenesieHHYy 3aKOHOMEPHOCTb, pacCMaTpmMBas ero B ABUXKEHUMN,
B3aMMOCBSA3M N B3aumoobycnosneHHocTu [34, c. 91].

Mo mHeHUto M.M. ArapkoBa, kKnaccnpukaumns npeactasnseT cobon bonee nam meHee
npaBubHYIO hOpManbHO-1I0MMYECKYI0 CXeMY, KOTopas obnagaeTt nnwb
npenBapuTenbHbIM XxapakTepoM [9, c. 248]. C To4ykun 3peHunda B.b. NlcakoBa, oCHOBHas
3aja4a Knaccuukaumm ropmnanyecknx pakToB 3akjo4aeTcsa B cucTteMaTmlaumm
(NpeanocbiIKe Hay4HOro aHaIM3a pacCMaTpPUBaAEMOro siBJieHUs), 00 bsACHEHUN
(TeopeTunyeckonm nHTepnpeTaumnm), NONCKe HOBbIX BOMPOCOB U HEPELLUEHHbIX 3a4au,
Hay4YHoOM nporHose [32, c. 103]. PacCMOTPUM OCHOBHbIE KJacCUuKaunum topnan4eckmnx
(haKTOB.

O.A. KpacaB4nKOB BblenseT cieaynuime Kputepum Knaccupmkaumnm:
- lopunanyeckmne rnocnencTBns, KOTopble BJleYeT onpefesieHHbIN lopuanyeckuin akT;
- (bopMa Ux NposABEeHNS;

- 3aBEpPLIEHHOCTb TeX UM NHbIX ABNEHU, KOTOPble COCTaBNSAT CyLLECTBO
onpeneneHHoOro lopnandeckoro pakTa [34, c. 92].

C.C. AnekceeBbiM LOMOJIHATE/ILHO BbIAENIATCA Cleaylwmne Kputepun Ksanmpukaumn:

- XapaKTep AeNCcTBUS topuanveckux akToB (pakTbl OrpaHMYEHHOro (04HOKPATHOr0)
NencTBnsA N PaKTbl-COCTOAHUS;

- XapaKTep CBA3M lOpUANYeCcKoro pakTa C BosiensbsaBneHnemM nuu (cobbltna n oencTeuns)
[12, c. 89].



BO3HMKHOBEHME IOPUANYECKOro hakTa NnpomucxoanT nmbo no Bosie NuL, KoTopble
BCTYMNaloT B MPaBOBOE OTHOLLEHME, U B AAHHOM CJlydae 3To OyAeT Ipuanyeckmnm
nencrTemem (caoenka, npaBoHapylleHune), nMbo NOMUMO BOJIN AAHHbLIX UL, U B @aHHOM
cny4vae 310 byneT opuanvyeckmum cobbiTueM (UCTEYEHNE CPOKa, PoXKaeHne, cMepTh). I.O.
LLleplieHeBNY NpeasaraeT cienywllee gefieHne opuandecknx hakToB:

- lpuanYeckune oencTeuns;

- lopnanyeckmne cobbiTnsa, KOTopbie aBTOP B CBOO o4epenb noapa3fesiseT Ha COENKN U
npasoHapyweHuns [53, c. 309].

Mo MHeHuno B.N. CuHanckoro, topugnyeckne gencTena caegyeT noapasnenaTb Ha
003BOJIEHHbIE (lopuanYecKmne caesnkm U akTbl) U He403BOJIEHHbIE (MPaBOHAPYLEHNS).
Takum obpa3oM, K 003BOJIEHHLIM aBTOP OTHOCUT eLle N lopuanyeckme akTbl [46, c. 412].

Hanee octaHoBMMCA Ha knaccudpmkaumm O.A. KpacaB4ynkoBa, KOTopas Npmu3HaHa
Knaccu4eckown. CriegyeT TakXXe OTMETUTb, YTO AaHHasa KJaccuukaums Tak e, Kak n
COBCTBEHHO Teopusa PUANYECKUX PaKTOB NOYTUN HE U3IMEHSAETCS.

Ha ocHoBaHMK BoneBoro npusHaka O.A. KpacaB4yMKoB noapa3nensieT opuanieckmne
(hakTbl Ha cobbITUA 1 AENCTBUSA, NPX 3TOM CaMu opuaNYeckme 4eNCTBUA aBTOP
noapa3snensieT Ha NpaBoMepHble N HenpaBoMepHble. [paBoMepHble 1eNCcTBUS B
COOTBETCTBUM C HAaNpPaBJIEHHOCTbIO BOJIN Ha MPaBOBbIe NOC/eACTBUS NoApa3aeNaoTCs
Ha lpUanYecKne NocTynku N puandeckmne akTbl. B cBo oyepenb, OpUANYecKne akThbl
O.A. KpacaB4YMKOBbLIM NoApa3nensatoTcs no cybbekTaM: Ha rpa)k1aHCKO-NPaBoBbIE,
aflMVHUCTPATUBHbIE, CEMENHO-NPaBoBble N CyaebHble aKThbl.

Hanee yyeHbI OennT opnanydeckme pakTbl Ha NpaBoobpa3youme, NpaBon3MeHsLWme
M Nnpasonpekpawatowme. Cnegyet OTMETUTb, 4TO NO MHeHnto O.A. KpacaB4uMKOBa,
HeJslb35 BblAeNATb PaKTbl-COCTOAHMSA Ha PaBHbIX YCJIOBUAX C OENCTBUAMU U CODbITUSAMN.
NHa4ve, oTMeYaeT yyeHbir, cneayeT pa3nmyaTb NMOMUMO COBbITUN U AENCTBUN pa3nnydaTb
He TOJIbKO (PaKTbI-COCTOAHUSA, HO N MOJIOXKUTEsIbHbIE U OTpuuaTesbHble PaKThbl,
npasoobpasyolme n npasonpekpallatowme pakTbl 1 T.MN., N fanee AeNT UX Ha
oTpuuaTefbHble N NOJIOXXUTEeNbHbIE. TaknM 0bpa3oM, PaKTbl-COCTOAHNS A0JIKHbI
BXOOUTb B KJlAaCCUPUKaLNIO ropnanyecknx paktos [34, c. 93].

OpnHako, No MHeHuto 3.P. PachmkoBon, gesieHne pakToOB Ha NONOXUTESIbHbIE U
oTpuuaTesibHble, MMeBLUee MeCTO B TeOpUN Havasla NPOLUJIOro BeKa, B HacTosLlee BpemMs
He aBngeTCcAa akTyasibHbIM [43, ¢. 171]. C To4ykun 3peHna O.A. KpacaB4nKoOBa,
oTpuuaTesibHble puandeckme gakTbl ABNAIOTCA PaKTaMn, OTpPa>kaoLwmMMmn B CBOEM



coaep>XaHum OTCYyTCTBME TOr0 MM MHOIo 06CToATENbCTBA B ONpenesieHHbIX YC/I0BUSAX, C
KOTOPbIM 3aKOHOM CBS3bIBAlOTCA NpaBoBble nocsencTeus [34, c. 93]. laHHoe
onpepnesneHne COOTBETCTBOBAJIO NMPaBOBOW peasibHOCTU TOro BpEMEHU, U, Ha HaLll
B3rnsag, Obis10 XKU3HEHHbIM.

C To4yku 3peHnsa M.A. PO)XKOBOIN, OTpULLATENbHbIN IOPUANYECKUA haKT ABASETCS
npeaycMoTpEeHHbIM HOpMaMuK NpaBa TpeboBaHMEM K HACTynaeHnto obCcToATeNbCTBa, Npun
cobntoaeHnn KOTOPOro puandyeckmn pakT NprU3HaeTCss HaCTYMUBLLWM, U U3 HEro
BO3HUKAIOT lopngnyeckme nocsencrens. Mo MHeEHMIO aBTopa, OTCYyTCTBME
06CcTOATENLCTB, KOTOPbIE COCTABAAIT COAEPXKAHME OTpuLaTesbHOro pakTa, byanet
ABNIATbLCA 2JIEMEHTOM COCTaBa topuanyeckoro gakta [44, c. 103]. Ucxonsa m3
OPMYNIMPOBKK, COrTACHO KOTOPOM IOPUANYECKUA (haKT ABNSETCS peasibHbIM
XXU3HEHHbLIM 0OCTOATENbCTBOM, OTPULATENbHbLIN HOPUONYECKN PaKT, MHaYe roBops
oTCcyTCTBME (paKTa, Ha Haw B3rnsaa, byoet NnpoTMBOpeYnTb NPaBOBOW NMpupoae
topngnyeckoro pakTta. B gaHHoMm Bonpoce ciieayeT CcoraacutbCs ¢ MHeHMeM ¢ H.B.
3epHUHa, KOTOPbIM OTMeYaeT, YTO TaK Ha3blBaeMbl OTpULATENbHbIN IOPULNYECKNI
haKT He MOXKeT CaMOCTOATEJIbHO CYLLEeCTBOBaTb, TaK KakK HaCTynJiIeHNe NpaBOBbIX
nocnenCcTBUN HEMb3S CBA3bIBAaTb C TEM, Yero HeT. PaKT, M0 MHEHUIO YYEHOr 0 - ABJIeHNe
HacTynuslee [28, c. 127]. Kpome Toro, cnpaBeannBo MHeHue ¢ B.A. benosa, cornacHo
KOTOPOMY MOHATUE OTpMUATENbHOro dakTa ABASETCA NOHATNEM 0OCTOATENbCTRA,
KOTOpoe B peasIbHOCTU TaK U He HacTynusio, cnefoBaTesibHO, BO3HMKAET BOMPOC, Kak
hoKa3aTb (haKT, KOTOPOro HET, U HY>KHO NN aokasbiBaTb? [14, c. 119]

Cnepymowum opnanvyecknm akToMm, BblgeNsieMblM N0 BOJIEBOMY NPU3HaKY, ABNAETCSA
cobbiTne. CobbiTne B Hay4YHOW NnTepaType NOHUMaeTCAa Kak opungnyeckne gpakThbl,
BO3HUKHOBEHME KOTOPbIX CBA3aHO C Bosien Yenoseka. O.A. KpacaB4MKOB OeNNT UX Ha
ABe rpynnsbl:

1) oTHOCUTENbHbIE ropnandyeckmne cobbITnsa - 9BNeHuns, KOTOpPbIE€ Bbl3BaHbI yesioBeyeckoun
0eATENIbHOCTbLIO, HO BbICTYMAOT y>X&€ BHE 3aBNCUMOCTIW OT NopoanBLLUNX UX MPUYNH;

2) abcontoTHbIE topuanveckmne cobbiTnsa - ABJIEHUSA, KOTOPbIE HE Bbl3BaHbI
0eATeNIbHOCTbIO JII0AEN, HO BbICTYMAKT Y>Xe MOMUMO 3ToW aeaTtenbHOCTU [34, c. 94].

Ha Haw B3rnan, cnepayeT oCTaHOBUTLCA Ha no3uuyun B.A. benoBa no faHHOMY BOMpocy,
KOTOpPbIN OTMEYaeT, 4TO pa3fesieHne Ha OTHOCUTENbHbIE U abCONMOTHbIE OpUANYECKME
CobbITUA ABNAETCSA pasrpaHNyYeHmneM Mexay akTu4eckumMmn coctaBaMmu. B kavecTse
npuMepa y4eHbIM NpUBOAATCA CTuxnmnmHoe bencreme (abconoTHoe cobbiTre) n
HaCUbCTBEHHAA CMepPTb, BKAOYawWwasa B ceba aBa nocnenoBaTesibHbIX IOPUONYECKNX



hakTa: ybmnncrteo (oencreme) n cmepTb (cobbiTue). MNprBeOeHHbIN NpUMepP NOKa3blBaeT,
4YTO 30eCb UMeeTCs B BUAY PaKTUYECKUW COCTaB NpaBOHApPYLWEHNS, B CUJTY 4Yero
pa3aeneHne cobbITU Ha OTHOCUTENbHbIE U abCONIOTHLIE, MO MHEHUIO aBTOpa, TepseT
cmbicn [14, c. 121].

CnepyeT OTMETUTb, YTO Ha 3TO yKa3biBanocb ewe C.N. BUAbHAHCKNM, KOTOPbLIN Nncan,
4YTO COObITMEM ABNSAETCA BCe-TaKM CMEPTb, HO He YOMNCTBO, WK MoOXKap, HO He Moa)Xor
[19, c. 154].

Bonee TO4YHbLIM HaM NpeacTaBaAfAeTCa NoAXon K Knaccudukaumnm opmnanyeckmnx akTos
Mo NPU3HaKy XapakTepa nocnenCcTBUin, KOTOpble HAaCTynakT BCleacTeme
Cyw,ecTBOBaHMA onpeneneHHblX 06CToATENbCTB, MPU KOTOPbIX OHM MOryT ObITb
pa3geneHbl He Ha Tpu, a 6onbLue BUAOB:

1) topnanyeckme hakTbl, KOTOpblE YCTaHaBAMBaOT NpaBo. C nx cyLecTBOBaHUEM
CBSI3aHO BO3HMKHOBEHME NMPaBOOTHOLWEHN. HanpuMep, 4OroBOp HanMa Xuaoro
MoMeLLEeHNS SBSEeTCS OCHOBOM BO3HUKHOBEHUS NpaB 1 0bs3aHHOCTEN no
NCMOJIb30BaHNIO COOTBETCTBYIOLWNM XUNbIM NnoMeweHnem (cT. 671 TK PO);

2) opuagnyeckmne akTbl, N3MeHsoWmne npaso. Hannyme sTux hakToB BE€YET U3MEHEHME
MPaBOOTHOLLUEHNIN, KOTOPbIE Y)Ke CyLecTBYIOT. NMpnMepoM MOXET C/Yy>KNTb A0OF0OBOP
MeHbl (cT. 567 TK P® [2]);

3) topuanydeckme hakTbl, NpeKpaLLaoT NpaBo. ITO Takne obCcToATeNbCTBA, Han4mne
KOTOpPbIX BJieYeT 3a cobon npekpalleHmne npaBoOOTHOLLEHWA, KOTOPbIE Y)Xe CYLLEeCTBYIOT.
Hanpumep, KoOHpUCKaumns nuwaeT Amuo npasa COOCTBEHHOCTN Ha UMYLLLECTBO (CT. 243
K POD);

4) opuanydeckmne akTbl, NPenaTCTBYOWME BO3ZHUKHOBEHUIO UM TpaHCchopMaumnm npaea.
970 06CTOATENLCTBA, HA/INYME KOTOPLIX MPMBOAUT NPABOBYIO HEBO3MOXXHOCTb
BO3HUKHOBEHUS, U3MEHEHUNS, NMPeKpaLweHnsa 1N T.N. NPaBoOOTHOLWEHN. Hanpumep, Takum
«NPenaTCTBYOWMUM» PAaKTOM ABASETCA HaxoXaeHne B 61M3KOM poOaACTBE, 4TO
NCKJIl04aeT BO3MOXKHOCTb 3akJo4eHuns bpaka (cT. 14 CemenHoro Kogekca Poccumnckon
®epepaynn [4], panee - CK PO);

5) opngnyeckme pakTbl, MPUOCTaHaABAMBAKOT NpaBo. Hanpumep, NpuoCTaHOBIEHUS
NCKOBOW OAaBHOCTU B Cly4asnXx, npenycMoTpeHHbIX cT. 202 MK PO;

6) opnanyveckme akTbl, BOCCTaHaBANBAKOT NpaBo. K HUM OTHOCATCA 0b6CcToATeNbCTBa,
Ha/n4yme KOTOPbIX NPUBOLAUT K BOCCTAHOBJIEHMIO NpaB, CYLLEeCTBOBaBLUNX paHee.



Hanpumep, B ciydae nosaBaeHus nmua, o6bABIEHHOr0 MOKOMHUKOM, Cyd OTMEHSET
COOTBETCTBYIOLLEE peLleHne, N Takoe NNuo MoXeT noTpeboBaTb OT APYrnx cybbekToB
BO3BpaTa MMyLLeCcTBa, NpuHaanexawero emy (ct. 46 'K P®). B aTom cny4ae
BOCCTaHOBJIEHME NMpaBa COBCTBEHHOCTN CBA3aHO C ABYMSA 06CTOATENLCTBAMMU:

a) nosiBIeHNeM nmua, 06 bLABNEHHONO MOKOMHUKOM (yMepLinm),
0) oTMeHbl cynoM pewleHns 06 obbABeHUN Nuua ymepLunm.

B paMkax knaccmukaumm opnandeckmx akToB NO XapakKTepy nocaeacTsum
npeacTtaBngeT nHTepec nosmuma M.A. POXXKOBOW, MO MHEHUIO KOTOPOW, AeneHne
topnanyecknx pakToB Ha NnpaBoobpa3sytolne, NnpaBon3MeHsWme,
rnpaBonpekpallaoLme, NpaBonpenATCTBYOLWME Heslb3A NPU3HaTb Kiaccudukaumen no
nocnencTBMaAM HaCTyNJIeHNs opunandeckoro dakTa [44, c. 104].

C To4yku 3peHnsa 3.P. PapmkoBon, 4eNCTBUTENIbHO, B MPUMEHEHUN LAHHOIMO KpUTEpUs B
obuiee Teopun NpaBa OTCYTCTBYET HEOOXOOMMOCTb, OAHAKO A1 OTPacC/eBbIX HayK,
NCNoJsib30BaHMe 3TOro Kputepusa Heobxoammo. B 4YacTHOCTK, B rpaXkKAaHCKOM npase Mo
KpUTEepuio NocnenCcTBUin HAaCTYMNJIEHNSA, HA OCHOBAHUW BbINOJIHAEMbIX PYHKLUA MOTYT
ObITb BblAesieHbl AONONHUTENbHbIE pUanYeckne hakTbl: NpaBonpuocTaHasanBatwoLwme,
npaBoBOCCTaHaB/MBawWMe, npeobpa3oBaTesibHbIe, MPaBONPenAaTCTBYHOWME,
noeHTNPMKaunoHHsle [43, c. 172].

34ecb, Ha Haw B3rnag, cnenyetT 6onee nogpobHO OCTAHOBUTLCSA Ha OCHOBHbIX (PYHKLMNAX
topnanyeckmnx hakToB B rpakgaHCKoM rnpase. [MpaBonpunocTaHasameamowas pyHKLuns,
NPy HAIMYNN TeX NN NHbIX IPUANYEeCKUX (haKTOB OCTaHaBAMBAET pa3BuTmne
MPaBOOTHOLLUEHNI N HACTYMJIeHne pnandyeckmux nocneacTemn. Tak, cornacHo cT. 29, 30
pa>K4aHCKOro Kogekca npmM3HaHue nmua HegeecnocobHbIM, OrpaHnYeHne
neecnocobHOCTM yCTaHaBAMBaAETCS OCHOBAHMAMM MPUOCTAHOBIEHNA OENCTBUS
topuaAnYecknx hakToB, U OCHOBaAHUAMU OTMeEHbI cyaebHoro pewweHus. NpakTnyeckn 3To
O3Ha4aeT, 4TO BO3HUKHOBEHMEM TeX UJIN NHbIX IPNONYECKNX (PakToB
npuocTaHaBAMBaeTCa AENCTBUE OPYrux, 1, cnefoBaTesibHO, yCTpaHeHue
npaBonpuoCcTaHaB/MBaOLWMX (haKTOB BJieYeT fgajsibHenlwee AenCcTBue npenblayLmx.

NMpaBoBOCCTaHaBAMBaOWaa PyHKLUNSA OENCTBYET NMPU YCTAaHOBJIEHUN TEX WU UHbIX
topnagnyeckmnx paktos. K npumepy, ctatben 35 OCHOB 3aKoHOaTeNIbCTBa O HOTapuaTe
3aKpennaeTcd CHATME 3anpeTa Ha OTYY>XXAeHne nmMyLlecTBa.

Cnenytowein dyHkLUMen, npeobpasoBaTesibHON, NPU BO3HUKHOBEHUN IOPUANYECKMX
¢hakTOB (Hanpumep, Npu NPUHATUM peLleHns o npeobpa3oBaHUM LOPUANYECKOrO NINLLA)



He NpekpawaeT AesTesIbHOCTb IOPUANYECKOro anua, a Mb N3MEHSET ero rnpaBoBoe
MoNoXKeHne, a Tak>Ke nNpaBa 1 0653aHHOCTK Nepen y4peanTenssiMn n COXpaHSaeT ero
NpaBoCyb6bLEKTHOCTb.

Mo Nnpu3Haky 0Tpacne30|7| MPUHALONEXXHOCTU lopuandyeckme gakTbl MOXKHO pa3aesinTb Ha:

1) yacTHONpaBoBbIe (MMeT MecTo B 0671aCTK YaCTHOIrO NpaBa - FPaXKAaHCKOoro,
CeMEeNHOoro, TpyaoBoro n 1.4.);

2) nybnn4Ho-npaBoBble (MMeT MecTo B obnactn nybanyHoro npaea -
aOMWHUCTPATMBHOIO, YroJI0BHOro, (OMHAHCOBOro 1 T.4.).

Mo Npu3HaKy CBA3aHHOCTWU MPaBOBbIX nocnencTeumn cywecteoBaHMeM orpenesieHHoro
ABJIEHUA UM C ero OTCYTCTBMEM MOXXHO pa3simyaTh opuagnyeckme gakThbl:

1) nonoxxutenbHble (MX HaM4Yne HeobxoaNMMO AN BOSHUKHOBEHUS MPABOOTHOLLIEHUN.
Hanpumep, ooroBop ABAS€TCA OCHOBAaHMEM BO3HUKHOBEHUS 0093aTeNIbCTBEHHbIX
0OrOBOPHbLIX MPaBOOTHOLUEHNI);

2) oTpunuaTesibHble (ux Hann4ne npendartcreyeT BOSHUKHOBEHWIO I'IpaBOOTHOLLIeHI/IIZ.
Hanpumep, Hann4yune BAnN3KMX poOoCTBEHHbIX OTHOLUEHUWN SIBNAETCS NpenaTcTBNEM
BO3HNKHOBEHWIO 6pa‘-IHI:>IX I'IpaBOOTHOLIJeHI/IVI).

Mo npu3Haky TpeboBaHMM cneunanbHOro (hopManbHOro, LJOKYMEHTasIbHOro)
3aKpenneHns puandyeckme akTbl MOXKHO pa3fennTb Ha:

1) cTporo cpopMannm3oBaHHbIE (A0roBOPbLI, A1 KOTOPbIX 3aKOHOAATENIbHO 3aKpenJeHa
crneuvanbHas opMa; CAesIKU, KOTOPble HOTapuasibHO YA0CTOBEPSIOTCS;
npoueccyanbHble JOKYMEHTbl U T.M.);

2) HedopMann3oBaHHbIE (KOHKIOAEHTHbIE AENCTBUS; YCTHbIE 4OrOBOPEHHOCTMN;
O0roBopbl B MPOCTOW MUCbMEHHON hopMe, 3aK/Io4aeMble Mo XKEeNaHU CTOPOH U T.M.);

Mo NpU3HaKy Ba)>XHOCTU OJ19 ANMHAMUKN NPABOOTHOLEHUN MOXXHO pa3sinydaTb
opunanyeckme pakTbl:

1) rnaBHble (Hanbosnee NOMHO OTPaXkalT HaMepeHUSA CTOPOH) UJIN YKa3aHHbIe B
3aKOHO4aTeNbCTBE KakK rnaBHble. Hanpumep, OCHOBHOM A0roBOp, PakT NMPUYNHEHUNS
Bpena n ToMmy nogobHoe;

2) Nog4YnHEHHbIE UM BTOPOCTENeHHbIe (BCce apyrmne obcTtoaTenbCTBa, KOTOPbIE
ABNAOTCSH IOPUANYECKN 3HAYUMBIMU A1 BO3SHUKHOBEHUA N TpaHchopMaummn



NpaBoOOTHOLLEHNI. Hanpumep, OONONAHUTENbHbIN OOrOBOP O MPUCOEAUHEHUN K
OCHOBHOMY [0roBOpY; 3aBellaTesibHble pacnopsi>XeHWs B 3aBellaHnm 1 ap.).

YKa3aHHbIN nepeyvyeHb Knaccudmnkaunm opuandyeckmx akToB, KOHEYHO, HE SABNSEeTCH
ncyepnbiBaOLWMM U NpegnosiaraeT pa3gesnieHne n rpynnupoBKU MOCAeaHUX U Mo ApYyrnum
npu3sHakam (Hanpumep, Ha NPOCTble U CZIOXKHbIE, HA MaTepunasibHble, NpouenypHble n
npoueccyajbHble U T.4.). Hapagy ¢ «06bl4HbIMU» LOPNONYECKUMU haKTaMU MOXKHO
BblAENNTb «(PaKTbI-MPAaBOOTHOLLIEHNSA», CYLLHOCTb KOTOPbIX 3aKJ/Il04aeTCsa B TOM, 4TO AN
BO3HWKHOBEHUS, NPeKpaLleHnsa 1 T.N. 04HOro NPaBOBOro OTHOLLUEHUSA LOpUOnNYeckoe
3HaYeHne nMeeT CcylecTsoBaHue (MK OTCYTCTBUE) APYrOro rnpaBoOBOro OTHOLLEHUS.
Tak, 418 BO3HUKHOBEHMUSA aJIMMEHTHbIX NPaBOOTHOLLEHUI CYNPYr A0JI>KHbI HAXOOUTbCSA
B bpake (cT. 90 CK P®), ecnm ToNbKO peyb He naet 06 obcTtoaTenbLCcTBax,
npenycMoTpeHHbIX CT. 92 CK PO,

OAOHakKo, OTMETUB BO3MOXXHOCTb CaMbIX pa3HOOBpa3HbIX KNaCCUPMKaALNA IOPUONYECKNX
haKTOB, OCHOBHOE BHMMaHWe LenecoobpasHo yaennTb KaacCnpukaumm opnan4yeckmx
(hbaKTOB B 3aBUCMMOCTW OT HaJIM4YNA U XapaKTepa BOJIEBOr0 3/ieMeHTa, TO eCTb 3Ha4YeHune
BO/IM cybbekTa npaBa A1 BOSHUKHOBEHMS, NMpeKpalleHns nnm TpaHcpopmauymnm
MPaBOOTHOLLUEHNIN, KOTOpas saBnseTca Hanbonee pacnpoCcTpaHEHHON B 0OTeYeCTBEHHOMN
topuCnpyneHumnn.

CornacHo 3TOMy KpuUTeputo, Kak B obuien Teopmmn npasa, Tak U B OTAEJIbHbIX OTPaCaAX
npasa, pasnyatoT Ase 6onbLine rpynnbl KPUANYECKMX PAKTOB: AENCTBUA N COObITUSA
[10, c. 83], nHorga BCNoMMHasa Npu 3TOM eLlle O4HY rpynny puanyeckmnx gakTos
TaKOro »e ypoBHS - opmnanyeckme coctosaHmsa [35, c. 185].

CnepyeT OTMETUTb, 4TO NPU TaKoM KaacCuukaumm lpunandecknx akToB HEKOTOpPbIE
aBTOpPbI BeOyT peyb He 0 «AeNCTBUAX», @ 0 «OeAHNAX», MogYepKMBasa Npu 3TOM, 4TO
rnocsiegHMe oxBaTbIBAlOT KakK AeNcTBUSA, Tak 1 6e3pgencteue [21, c. 459]. Takon noaxoa,
KOHEYHO, BO3MOXXEH, O[1HAaKO He NMeeT CYLLeCTBEHHOr0 NMPakTUYeCKoro 3Ha4YeHuns,
MOCKOJIbKY B IMTepaType NOHATUE «OenCcTBuUEe» 06bI4HO ynoTpebnseTcsa B LLMPOKOM
CMbIC/1Ie, KaK CUHOHUM «0bpalleHunsa», oxBaTbiBas, TakuMm obpasom, n 6espencreve B ee
ObITOBOM CMbICSIE.

OT/NnvyaeTcsa onpeneneHHON OPUrnHaNbHOCTbIO MOAX0A K KacCMpuKaLumm puanyeckmnx
(hakTOB, OOHNM N3 KPUTEPUEB KOTOPOr0 SIBJISIETCS «BOJIEBON MOMEHT». CornacHo 3Toro
noaxona, CYMTaeTCs, YTO KJaccMpurKaunto opnanyeckmx akToB MOXKHO pa3aenmTb Ha
TPY B3aUMOCBA3aHHbIX NPUHLUKUNA. 10 NepBOMYy NPUHLNMY - «BOJIEBOW» KPUTEPUIA - BCE
topuandeckme akTbl AeNATCA Ha CobbITUSA U AeACTBUSA; MO BTOPOMY NMPUHLMNY



DEeNCTBMA OeNATCa Ha NpaBOMepPHbIe U HernpaBoMepHble. CornacHO TpeTbeMy NPUHLMNMY
rMpPaBOMEpPHbIe AENCTBUNA OENATCA Ha opuanydyeckme noCTynkn u ropnanyeckme akTol [31,
c. 13].

OOoHakKo, HECMOTPSA Ha NX OPUTrMHANIbHOCTb, Takas KOHUEMNUMS Bbl3blBaeT BO3PaXKEHUS.
Bo-nepBbIX, HESICHO, YTO MMeeTCs B BUAY, KOorga npeasnaraetcs «kKnaccnukaumnio
OpPUANYECKNX PaKTOB pa3faesinTb Ha TPY B3aUMOCBA3aHHbIX NpuHUMNa». TepMuH
«MNPUHUNM» NMeeT B Teopun NpaBa CBOE AOCTATOYHO YeTKOoe 3HayYeHne, KoTopoe He
cornacyeTcs C npensyioXXeHHbIM ToslkoBaHueMm [47, c. 56]. B ¢BA3K C 3TUM MOXXHO
npPeanosioXnTb, HTO MMETCA B BUOY KPUTEPUN OeNleHUs, KOTOopble Mo4YeMy-To
MMEHYIOTCS «MPUHUUMbI». BO-BTOPbLIX, NPeasIoXKEHHbIE KPUTEPUN («KMPUHLNMBI»)
HeOoCTaTO4YHO COOTBETCTBYOT TpeboBaHUAM eAMHCTBA KAaccudukaymm, KotTopble
OOJ/IKHbI 6bITb BblAEp>XaHbl, €C/IN peyb NAeT 0 eAUHON cucTeMaTu3aunm, Kotopas,
O4YeBUAOHO, MMeeTCs B BUAY B AAaHHOM cJlydae. HakoHeL, oCTaeTCA OTKPbITbIM BOMPOC O
TOM, B 4eM e COBCTBEHHO COCTOUT CYLHOCTb U crieundmnKka npennoXXeHHbIX
«NPUHUMNOB», Be3 BbIACHEHUS Yero Hesb34 HaaesTbCA Ha COBEPLUEHCTBO
npeanoXXeHHon Kiaccudukaumm lpuanyecknx akToBs.

N3 3TX CO0BparKeHnn KakeTcs LenecoobpasHbiM NpUaEpXXNUBaTbCA NepBOHa4YaIbHOro
pa3feneHns pUuanYecknx GakTos Mo BOJIEBbIM KPUTEPUSAM Ha:

1) nencteus, To eCTb 06CTOATENLCTBA, 3aBUCALLME OT BOJIN YEN0OBEKA, U

2) cobbITUS - 06CTOSATENLCTBA, KOTOPbLIE BO3HUKAOT U CYLLECTBYOT HE3aBMCUMO OT BOJIN
4yenoBeKa W HeroaBlacTHbIe el. MNocegHe NUMEIDT topuanveckoe 3Ha4YeHme B cryyasx,
KOrfa yKa3aHHble B akTax 3aKOHOo4aTeNIbCTBa UM AOroBOpe Kak Takue, KoTopble
NOPOXXOAl0T NPaBOBble NOCNeACTBUSA.

CobbITus B nMTepaType KAacCupuumpyoTCs Mo pasanyHbIM NPpU3HaKaM:

e M0 MPOUCXOXXAEHUIO - NPUPOAHbIE (CTUXUNHBIE) U 3aBUCALLLME B CBOEM FreHes3unce oT
ObITUSA U AEeATEeNbHOCTUN YenoBeka (counanbHble);

e B 3aBUCMMOCTN OT NMOBTOPSAEMOCTN COBOLITUSA - YHUKANIbHbIE N MOBTOPSAOLLMNECS
(nepunognyeckmne);

e M0 NPOAOJIKNTESIBHOCTU - MOMEHTaJIbHble (MPOUCLLIECTBUA) N ONNTESIbHbIE BO
BpeMeHun (npoLecchl);

e 0 KOJINYECTBY YH4AaCTHUKOB - NepCOHasibHble, KOJIJIEKTUBHbIE, MAaCCOBbIE;
nocsegHme - Ha cobblTUA C onpedesieHHbIM N C HeonpeaeneHHbIM KOJINYEeCTBOM
nnu, NPUHUMAaOWKNX B HUX y4acTue,;



e M0 XapakKTepy HaCTYMMUBLIMX - Ha COObITUS obpaTuMble N HeobpaTumble n T.4. [47, C.
571.

CnepyeTt OTMETUTb, YTO AOCTATOYHO pacCnpoCTpaHEeHHOe pa3aesieHne puondecKmnx
0EeNncTBUN Ha npaBoMepHbIE N HEMPaBOMEpPHbLIE, TaKXeE BbI3bIBAET HEKOTOPbLIE BOMPOCHI.

NMpaBoMepHble AeNCTBUA ABAATCA Pa3HOBUAHOCTbLIO MPAaBOMEPHOro CO3HATEIbHOro
noBefeHNs, KOTOPOE CBOMM BOJIEBLIM XapPaKTEPOM OTZINYAETCS OT APYrnx nposiBIeHUN
CyLLeCcTBOBaHNA YesioBeKa (pedh1ekcoB, MUHCTUHKTOB U T.M.).

NockonbKy B 0bLLEeCTBE Ha NOBeAEHME YesIOBEKA MEXAY Pa3/INYHbIX aKTOpPoB BANAET
rnpaso, TO, COBepLIas Te UM NHble NOCTYMKWU, OH COOTHOCUT CBOU OENCTBUSA C
TpeboBaHMAMU MPaBOBbLIX HOPM, MOC/IE Yero BbIMOJIHAET pacrnops>XeHUs nocnegHux nimn
HapywaeT ux. MMeHHO B 3aBUCMMOCTM OT pe3ysibTaToB Bbibopa sinMLa roBOPUTCHA O ero
rnpaBoOMepHOe noBeaeHmne Uin o NpaBoHapyLweHun. MNMpmn 3ToM NpaBoMepHoe noBegeHne
1 NMpaBOHapyLleHUA COOTHOCATCA APYr C APYrOM KaK NMPOTUBOMONIOXKHOCTU. I UMEeHHOo
KakK NPOTUBOMOJIOXKHOCTU OHW, BO-MEPBbIX, CYLLECTBYIOT B OpraHN4eCcKon B3anMOCBA3N,
TO eCTb C HeEOBXOAMMOCTbLIO NpeanonaratT gpyr Apyra, a BO-BTOPbIX, HAX04ATCS B
COCTOSIHUN «COPEBHOBAHUSA», TO €CTb NONSPHOr0 pasnnydmns, 4To onpepenset UHAMUKY
nX B3anmonencteuns. NoasToMmy npaBoMepHoe noBefeHne 1 npaBoHapyLleHns B
lopNOnNYecKon nntTepaTtype HeEPenoKO XapaKTEeEPM3YIOTCA KaK MapHble KaTeropun:
rMnpaBOMepHOEe NoBeaeHne MOXKET UMEeTb MECTO JIMLb BHE NpaBoHapyLleHnsa U, HaobopoT,
rnpaBoHapyLeHNs KaK NnpaBoBas KaTeropus cywecTByeT NoToMy, 4TO CyllecTByeT
rnpaBoMepHoe noeeneHune [23, c. 482].

Bripoyem, crnengyet oTMeTUTb, YTO pa3fesieHne rnpaBoMepHOro nosegeHus n
rnpaBoOHapPYyLIEeHNS, BblAe/IeHNe TONIbKO ABYX KaTeropmim He COBCEM TOYHO OTparkaeT
OLIeHKY MOCTYMKOB 4YesloBeKa 4Yyepes npmsMy npasa. Kak cnpasensiMBo oTMe4yaeTcs
MHorpa B nnTtepaTtype [11, c. 331], npaBoBble HOPMbI NpenyCcMaTPUBAOT TPU OCHOBHbIX
BapunaHTa NoBefeHns YenoBeKa: npaBoMepHoe, HernpaBoMepHOe N IPULANYECKN
He3HavyunMmoe.

B npuHuune, opuanyeckn He3Ha4yMmMoe nosegeHmne ¢ GopMaibHO-IOPUANYECKON TOYKMN
3peHns TakXKe MoXXeT ObiTb OXapaKTepmn3oBaHO Kak MPaBOMEPHOE - Beb YEJ/IOBEK B 3TOM
Cc/Nly4ae He HapyllaeT HOPMbl NMpaBa, He BbIXOAMT 3a npenesbl, O4epYeHHbIE 3aKOHOM, He
HapyLlaeT NpaBoBbIX NpeanucaHnin. OQHaKO BO3MOXXHO U pa3rpaHNYeHns IpULNYecKmn
HEe3HA4YMMOro 1 NpaBoMepHOro rnosegeHnin. OcobeHHo, korga HeobxoanMMo TOYHO
COOTHECTW noBefeHne anua C NPaBoBbIMK NpeanucaHnsMmn, Bo-nepBblX, U C ero
OTHOLLUEHNEM K COoLMasbHbIM HOpMaM BoobLLe, BO-BTOPbIX.



Ha 3Ton noyBe B NnpocTenwlemM BUae npaBoMepHoe rnosegeHne MoxxeT ObiTb onpenesieHo
KakK rnoseneHune nogen, KoTopoe oTeevyaeT (He NpoTuUBopeYnT) TpeboBaHNAM NMPaBOBbIX
HopM. OgHako B 60/bLIMHCTBE C/ly4aeB cneunaancTbl B 061acTm Teopmum npasa
n3beratoT abCTpaKTHbIX onpeneseHnin 3TON KaTeropun, cocpenoTavymBas BHUMaHUE Ha
OTOesIbHbIX ee MPU3HaKax, a Tak)Xe XxapakTepusys nociegHee C NOMOLWbIO Pa3J/INYHbIX
Knaccugpukaymin. Tak, NnpaBoMepHOE NoBeAeHNE XapaKTePU3YIOT Kak sBeHne
obuecTBeHHO NoJsie3Hoe, HarnpaB/IeHHOE Ha YAO0BJIETBOPEHMNE FrOCY4aPCTBEHHbIX,
06WecTBEHHbIX M JINYHbIX MHTEPECOB, KOTOPOE MOJIOXKNTENLHO OLLeHMBaeTCs 0bLeCcTBOM
n rocygapcteom [39, c. 79]. MNMpwn 3ToM obpaliaeTcss BHMMaHME Ha TO, 4TO NMPaBOMEpPHOe C
TOYKM 3pEHMA NpaBa NosBefeHne ngen MoXXeT A0CTUraTbCsa 1 6e3 nomMoLum NPaBoOBbIX
cpencTB. To eCTb, OHO MOXXET 6bITb 06BEKTUBHO NPABOMEPHLIM N HE UMEET 3HAYEeHMH,
0CO3HaBaN CcybbeKT TON NN NHOWN OEeATEeNbHOCTU TO, YTO OH AENCTBYET NMPaBOMEPHO,
nnn HeT. He3HaHWe NMLUOM TOro, 4TO OHO AENCTBYET NPaBOMEPHO, He BUSAET Ha
MPaBOBYIO OLEHKY €ro NOCTYMNKOB KaK 06LLeCTBEHHO NONIE3HbIX, XeNlaTeNbHbIX ANS
obwecTBa.

Hanbonee nonHaa xapakTepucTUKa NPaBOMEPHOro NoBeaeHns 06bIYHO NMPONCXOANT B
npouecce Ux Knaccmdmkaumm rno pasanyHblM ocHoBaHMAM. Mpun 3ToM B npouecce
Pa3BUTUA TEOPUN MpPaBa 3TN KNACCUPUKALNN YCIIOXKHAOTCA, U pa3aeneHne npoBoANTCS
Bcero 60sbLNM YNCIOM KpUTEpUEB.

YTo >Xe KacaeTcs HenpaBOMEepHbIX eNCTBUN (NpaBoOHapyLeHUW, 0e/IMKTOB) Kak
tOpUANYECKUX PaKTOB, TO OHMN XapaKTepPHbl TEM, YTO MOryT BbITb TOJIBKO CO34atoLLMMN
NPaBOOTHOLLUEHUS, B HEKOTOPbIX CyYasaX - TaKUMU, USMEHSAWNE UX, UK
NpPenATCTBYOLWMMN BO3HUKHOBEHNIO NPABOOTHOLWEHWW, HO HUKOrAa He BbiBaloT TaknuMu,
KOTOpble NMpeKpallaloT NPaBOOTHOLIEHUSA, NN KOTOPble BOCCTaHaAB/IMBAIOT NpaBa n
obsa3aHHOCTN.

HenpaBomMepHble 4eNCTBUSA NogpasnensioT:
1) no cteneHn obLWweCcTBEHHON OMACHOCTU (MPOCTYMKW, NPEeCcTynaeHns);
2) no cybbekTy (OencTBUS NHAWBUAOB, OpraHn3aLun);

3) no obbekTaM (NpaBoOHapyLWEHNA, HapyLwaKLWwme IMYHble HEMMYLLLECTBEHHbIE NpaBa
Nnua; NpaBoHapyLIeHUAX, HapyLllaLwme nMyuleCcTBeHHble rnpasa Jnua;
npaBoHapyLleHnsa B chepe 3KOHOMUKW; NpaBOHAapYyLLUEHUSA NPOTUB 0L eCcTBEHHON
B6e3onacHOCTM N obLecTBEHHOro nopsaaka n T.4.);



4) no oTpacnam npasa (yronoBHble, aAMUHNCTPATUBHbIE, FPakAaHCKMe, TPyLOBbIe U
ap.);

5) no popmMe BUHBI (YMbIWJIEHHbIE, HEOCTOPOXXHbIE);
6) No MmoTmBaM (6e3MOTMBHbLIE, XYIMFAaHCKNE, KOPbLICTHbIE N AP.).

Ha ¢poHe 3Toro pa3sHoobpa3unsa Knaccnpmkaunm, Kotopble cnegyeT nNpusHaTb BCe Xe
BCMOMoraTesibHbIMU, 0COB0ro BHUMaHUA 3aCy>XUBaeT AajibHenwee pa3geneHmne
rMpaBOMEpPHbIX 4ENCTBUN Ha BUAbI B 3aBUCMMOCTM OT CTEMeHU Han4Ymsa BoaeBoro
KpuTtepus.

Ha Haw B3rnapg, no nosoay pasgeneHuns opnagn4yeckmnx pakToB Ha NpaBoOMeEpPHbIE U
HenpaBOMepHble NHTepecHOo MHeHue C.A. 3MHYEHKO, KOTOPbIM MOMUMO NpPaBOMEPHbIX
OEeNCTBUN BbIAENAOTCA TakKXXe NpaBoOMepHO-HernpaBoMepHble aencteunsd [29, c. 206].

Kak oTMmedvaeT 3.P. PachbukoBa, nogobHoe geneHne apnsetcsa abcypOHbIM U HE MOXXET
NPUMEHATBLCA HM B 3aKOHOTBOPYECTBE, HU B NpaBonpuMmeHeHunn [43, c. 172].

MpennoxxeHHoe B.N. CnHanckum pasgeneHme iopnan4yecknx 4encTBuin Ha 003BOJIEHHbIE
N HeOo03BOJIEHHbIE, ABNAETCSH, Ha Hall B3rnsag, bonee npasBuibHbLIM N B NOJIHON Mepe
packKpblBalOLWMM Npupoay opunandeckmx pakTos. o MHEHUIO YH4EHOr 0, AO3BOJIEHHbIE
OencTBUA NpencTaBnatoT cobon 3To AENCTBUS, KOTOPbIE NOPOXKAAT HOPMaJibHble AN
rpa>Ka4aHCKO-MPaBOBbIX OTHOLUEHNI NPaBOBble NOCNEACTBUSA, U TPEbYIOT NPpUMEeHeHns
perynaTuBHbIX HOPM; HEL03BOJIEHHbIE XXEe AeNCTBUSA NpencTaBnsaoT cobon nencreuns,
KOTOpble HapyLwatT rpa>kgaHcknimm o6opoT, Bbi3biBalOT HEOOXOANUMOCTbL ero
BOCCTAHOBJIEHMSA, @ TaKXKe YrpoXalT rpa>kgaHCKMM npaBaM YacCTHbIX nnL, BCeacTemne
yero TpebylT NPUMEHEHNS OXPaHUTENbHbIX HOPM [46, C. 429].

Ianee, Ha Hall B3rnan, CTOUT cornacutbcd no3uuymen ¢ M.A. Po)xkoBon, Mo MHEHUIO
KOTOPOW, TaKON KpUTEPUN KaK CyObeKTbl Fpa>K4aHCKOro NpPaBOOTHOLWEHUS ABSETCS
ycTapeBwum [44, c. 106]. OgHako npenoxxXeHHoe e pa3aesieHne 003BOJIEHHbIX
DEeNCTBUN Ha ABYCTOPOHHME (MHOTOCTOPOHHME) COENKN U OAHOCTOPOHHME OENCTBUS
Tak>XXe npeacTtaBasgaeTCcss He COBCEM BEPHbIM, MOCKOJIbKY €C/IN CAENKN TaKXe MOoryT
ABNATLCA OAHOCTOPOHHUMUN OENCTBUSAMUN, TO UX NOAPA3AENIEHNE TakXKe
HeuenecoobpasHo.

Mo HaweMy MHeHuto, Hanbosiee MHTEPECHON ABMSETCA aBTOPCKasa Knaccudmnkaums
opnanyeckmnx akTos, npensioxxeHHas B.A. besioBbIM B paMKax rpa)kgaHCKoro npasa.
ABTOp pa3sfenseT opugnyeckne pakTbl Ha COBCTBEHHO haKTbl, KOTOPbIE, B CBOIO



oyepenb, noapa3snenisieT Ha cobbiTna N 4encTBUSA, N aHanorm cobCcTBeHHO (haKToB,
KOTOpble Noapa3aensainTcsa Ha gnawmecs akTbl (CBONCTBA), BKAKOYawowme B cebs
ob6cTOATENLCTBA N COCTOAHUSA, N 3aMeHUTENN (PaKTNYECKNX 0BCTOATENbCTB,
BKJIOHAOLWME OOKYMEHTbI, npe3yMmnumnmn, pukumnm [14, c. 123]. UHTepec K LaHHOW
Knaccuukaynm Bbi3BaH KapAnHaibHbIM €e OT/INYNEM OT KJlaCCNYECKOoM
Knaccngpmkaumm, ogHaKo BO3MOXHOCTb ee NPakKTU4eCKoro NnpuMeHeHns Bbi3blBaeT
BOMPOCHI.

NHTepec npenctasnseT MHeHne M.A. PO)XKOBOW, BblAeNIAIOWEN TaKyto
rnocsiefoBaTesIbHOCTb UCMOJIb30BAaHNA IOPUONYECKUX (PAKTOB:

1) aHanm3 HopMbI NpaBa;
2) 0606ueHNA KOHKPETHbIX XXN3HEHHbIX 00CTOATENbLCTB;
3) npobnembl peannsaunm Hopmbl rnpasa [44, c. 107].

[NMpencTtaBngaeTcd, 4HTO AaHHOE NpeasioXXKeHne MoXXeT ObITb MOJIOXKEHO B OCHOBY
KNhaccupmnkaumm ropngndecknx akToB B OTAeE/IbHbIX OTpacsax npasa.

Mpenno)XeHHble Bbille KIacCupuKaLmm opnandecknx QPakToB, KOHEYHO, HE NMPeTeHaylT
Ha MOJIHOTY, HO, KaK Ka>eTCs, MOryT ObITb MaTepmnaaom Ans AajJibHENLNX OUCKYCCU B
3Tonm obnacTu.

Mpn 3TOM, Ha OCHOBaHUN NMPOAHaJIN3NPOBAHHOIO B AAaHHOM raparpadge, MOXXHO
KOHCTATUPOBaTb, YTO KJaccnuukaumnsa ropunandeckmnx paktos O.A. KpacaB4nkKoBa,
KOTOPbIN onpenensn B Ka4yeCcTBe OCHOBHOIO KpUTepua pasnesieHns BoJIeBoM Npu3sHak, Ha
CerogHAWHNN feHb ABNAeTCA OCHOBOMOJIaratmLuLen.

Takum obpa3om, opmnagnyeckme pakTbl B rpakaaHCKOM NpaBe KaaccuuymnpyoTcs
cnepyowmm obpasom:

- MO BOJIEBOMY MPU3HAKY lopuandeckmne akTbl pasaensoTca Ha lopugnyeckme
AencTBus, opnanyeckme cobbiTnsa 1 NpaBoBble COCTOAHUS;

- ropungn4yeckmne nencTBusa Nno oCoObeHHOCTSAM BHELUHEro nposaB1eHNA BOJIN 0eNATCH Ha
003BOJIEHHbLIE N HEOO3BOJIEHHbIE,

- 1O3BOJIEHHbIE AENCTBUSA NO MOMEHTY HalnpaBJIEHHOCTW BOJIN Ha NnocaeacTesns
nogpasnendarTcd Ha opnagn4eckne akKTtbl n opnan4eckne rnocTynku,



- MO PUANYECKUM NOCNeACTBUAM lopuanyeckne hakTbl pasgenaTcs Ha
npaBoobpasytoLime, NpaBon3MeHsoLMe, NpaBonpuocTaHaBaAnBaoLWme,
NnpaBoOBOCCTaHaB/MBalOLLMeE, Mpeobpa3oBaTesibHbIE, NPAaBONPEnATCTBYOLLNE,
NOEHTUPUKALMOHHbIE, NpaBonpeKpallatoLlme;

- NO XapakKTepy BO3HUKLLMX NPABOOTHOLLEHWUI lopuandeckme akTbl MOXKHO pa3aenmTb
Ha UMYLLECTBEHHbIE U HEVMMYLLIECTBEHHbIE.

SAKNIOYEHUE

[MpoBeneHHOe uccnenoBaHMe NO3BOJISET HaM caeslaTh creaytouine BbIBOAbI.

MexaHn3M NpaBOBOro peryanpoBaHus npeacTtasnseT cobonm cMcTemMy rnpaBoBbIX CPeACTB,
CrnocobCTBYOWMNX YNOPAAOYEHNIO, 3aKPENJIEHNIO, PAa3BUTUIO U COBEPLLUEHCTBOBAHMIO
obuecTBEHHbIX OTHOLIEHNI B LENSX peasnsaunm NHTepecos rpakaaH, obwecTtsa um
rocypapctBa. CTpyKTypa A4aHHOM0 MexaHM3Ma COCTOUT M3 CefyoLmnX 3/IeMeHTOB:
IOPULANYECKUX HOPM; IOPUONYeCKnUX (pakToB; NPaBOOTHOLLEHUN; aKTOB peanm3saunmn
CyOBbEKTUBHBLIX MpaB N lopnanyecknx obszaHHoOCTEN.

D heKTUBHOE NpaBoOBOE peryanpoBaHmne TpebyeT ycTaHOBNEHUSA OCHOBaHU ONns Oen-
CTBMA MexaHWu3Ma rnpaBoBOro peryamposaHnsa. TakMMM OCHOBaHUAMU BbICTYMatOT
topungnyeckue gakTbl, NpeacTasnsowme cobonm XnusHeHHbIe 06CTOATENbCTBA, C KOTO-
pPbIMM NPaBoOBble HOPMbl CBA3bIBAOT BO3HMKHOBEHME, U3MEHEHME N NPeKpaLleHne
NMPaBOOTHOLLUEHWA.

TeopeTnyeckoe 3Ha4YeHne pnanvYecknx akToB B rpaXKAaHCKOM rnpase COCTOUT B
npuHaasiexxalwen um onpenesieHHoON posn B MexXaHM3Me rnpaBoBOro perysnpoBaHuns
obuwecTBeHHbIX OTHOWEHUN. KOpuandeckme akTbl ABASAIOTCA TON chepon 4eNCTBUS
npasa, B KOTOPOMW MPOUCXOANT HENOCpPeACTBEHHAsA CBA3b HOPM MpaBa C peasibHOCTbIo, C
YyesioBe4YeCKOon AesATeNbHOCTbI0, C KOHKPETHbLIMU NPOABJIEHNAMN 0O bEKTUBHOM
DeNCTBUTENIbHOCTU. TakuM obpa3oMm, puandyeckmun pakT ABaseTCa CBA3YIOWMM 3BEHOM
Mexay abCcTpakTHON NPaBoOBON HOPMOW N BO3HMKAKOWMMKN Ha ee OCHOBE
NPaBOOTHOLLUEHNAMU, B paMKaX KOTOPbIX CTOPOHbI HaAensaTca CybbeKTUBHbIMU
npasaMu 1 LLPNaNYeCKUMM 0093aHHOCTSAMMU.

MpakTnyeckoe 3Ha4YeHne lpnanyecknx PakToB 3aKo4aeTCca B TOM, YTO pa3peLueHne
noboro ropunanydeckKoro gesjia 3aBNCUT OT HaJIN4YNA NN OTCYTCTBUA onpenesieHHbIX



YKN3HEHHbIX 06CTOATENLCTB, C KOTOPbIMMN HOPMaMn 3aKOHa CBA3bIBAlOTCA T€ UJIN NHbIE
nocnencTtensd. Takmm 06pa30M, peain3aund npasa CBA3aHa C YCTaHOBJIEHNEM
ropnanyeckmnx quaKTOB.

B Teopun rpa)kaaHCKoro npaBa topunanyeckme hakTbl ONpeaensoTcs Kak
onpeneneHHble counanbHble 0b6cToaTeNbCTBa (AencTBms, CobbITMSA), Bbi3biBaloLMe
HacTynaeHne onpeneneHHbIX NPaBoOBbIX MOC/eACTBUN: BOSHUKHOBEHME, NpeKpaLleHne
NN N3MEHEHME MPaBOBbIX OTHOWEHUN. NoHATHE topnanyeckoro hakTa obbegnHaeT aBa
NMPOTUBOPEUMBLIX, HO B TO XX€& BpeMsl TECHO CBA3aHHbIX MOMEHTa: sABJIeHne
OEeNCcTBUTENbHOCTU - CObbITNE NNn aencTeme (MaTepuraibHbI MOMEHT), NOPOXKAaloLlee B
COOTBETCTBUM C HOPMaMIN NpaBa KOHKPETHOE NpaBoOBOe NocneacTeme (lopnanyeckmnin
MOMEHT).

CeroaHsa He TOJIbKO obuien Teopmein npasa, HO U OTPACNEBLIMM HayKaMn yaenaeTcs
AO0CTaTo4HO 60/bLIOE BHMMAHNUA BONPOCaM OaHHOW rpynnbl MPaBOBbIX ABJEHUN. Tak, B
paMKax rpaKAaHCKOo-npoueccyasbHOro npasa topuanyeckmne akTbl pacCMaTpuBatOTCH
KaK 3JIEMEHT rpa>KgaHCKO-NMpoueccyajlbHOro MeToAa, a Tak)XXe Kak 3/1IeMeHT MexaHu3Ma
MpPaBOBOIro peryanmpoBaHuns, KOTOPbIM YCTaHaB/IMBAOTCA COOTBETCTBYOLWME
lopuanYeckme nocnencTesmns. B yrosoBHbIX NMPaBOBOTHOLLEHUSAX OPUANYECKMM haKTaM
npuHaanexxaT npaBoobpasytoulas, NpaBoM3MeHsOLWas, NPaBoNpPMOCTaHaBAMBalOLWLAA,
NnpaBoBO30OHOBASAOLWAN U NMpaBonpekpaLlaowas PyHKUMn. B pamMmkax TpyaoBOro rnpasa
topuanyeckme akTbl BbINOMHAT creayowme pyHKLMN: BO3SHUKHOBEHNE TPYL0BbIX
MPaBOBbIX OTHOLWEHWNIN; U3MEHEHME TPYOO0BbIX NPaBOBbIX OTHOLUEHWN; NpeKpaLleHne
TPYLOOBbIX MPAaBOBbLIX OTHOLWEHUA; PYHKUMA obLen pernaMmeHTaunm (ynopsao4ymBaHus)
TPYAOBbIX OTHOLIEHUN; QPYHKLNS Pa3BUTUSA TPYAO0BOIro NpPaBooOTHOLWEHUSA. B paMkax
CEMENHOro npasa tpuandyeckum hakTam NpuHaasexxaT NpaBo nopoXkaatowas, npaso
n3MeHsLWas, NpaBonpeKkpallaoLlas, NnpaBonpenaTCcTByOLWas,
npaBoBOCCTaHaBAMBawWasa PyHKUMN. OCHOBHAA PYHKUMSA tOpnanyeckmnx GakToB B
paMKax MyHMUMNAaAbHOro NpaBa 3ak/t4aeTcsa B obecnevyeHnn BO3ZHNKHOBEHUS,
N3MEHEHUS N NpeKpaLLeHNA MYHULNNAIbHbIX MPAaBOBOOTHOLLUEHUN.

MNpenctasnseTca uenecoobpasHbiM paspaboTaTb N BHeApUTb B 'paKgaHCKUN Kogekc PO
CaMOCTOSATesIbHbIN pa3aes, NOCBALWEHHbIA NOHATUIO, CYLLLHOCTU U YCJIOBUAM
YCTaHOBJIEHUNSA OPUANYECKNX (PaKTOB, MOPOXAALINX FPpaXKAaHCKMe npasa n
obs3aHHOCTN. KpoMe TOoro, B AAaHHOM pa3zesie A0JIXKHbl ObITb BblAeN1eHbl HOPMBbI,
obecnevmBaowme JUHaAMNKY KOHKPETHOr0 NMPaBOOTHOLWEHUS, TO €CTb NPOSAB/IEHME
B3aWMOCBSA3U UHOUBNOYANIbHOro noBefeHns cybbekTa n HopM npasa, opMmpoBaHmne
topuanYecknXx hakToOB Kak OCHOBAHUN BO3HUKHOBEHUS MpaXKAaHCKUX MpaB U



oba3aHHOCTEN.
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